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CLACKAMAS COUNTY
LOCAL CONTRACT REVIEW BOARD RULES
DIVISION C -046

GENERAL PROVISIONS RELATED TO PUBLIC CONT RACTING

C-046-0100 Application; Federal Law Supremacy
(1) These Rules set forth the rules of procedure for Public &uimtg of Clackamas
County, Clackamas County Development Agency, Clackamas County Service District
No. 1, Surface Water Management Agency of Clackamas Count@itjrService
District, North Clackamas Parks and Recreation Dist@itickamas County Exteing &
4-H Service Districtand Library Service District of Clackamas Cou(tgreinafter
AContracting Agencieso). These Rules consi st
(a) This division 46, which is applicable to all Public Contracting;
(b) Division 47, wlich describes procedures for Public Contracting for Goods or
Services, as defined in ORS 279B.005;
(c) Division 49, which describes procedures for Public Contracting for Construction
Services; and
(d) Division 50, which identifies the persons other tha@ Board who have authority
to sign Contracts and Contract amendments for the Contracting Agency.
(2) In the event of conflict between rules in this division 46 and rules in divisions 47 and
49, the rules in divisions 47 and 49 take precedence over gimuhis division 46.
(3) Except as otherwise expressly provided in ORS 279C.800 through ORS 279C.870,
and notwithstanding ORS chapters 279A, 279B, and ORS 279C.005 through 279C.670,
applicable federal statutes and regulations govern when federal fiends@ved and
the federal statutes or regulations conflict with any provision of ORS chapters 279A,
279B, and ORS 279C.005 through 279C.670 or these Rules, or require additional
conditions in Public Contracts not authorized by ORS chapters 279A, 279B RS
279C.005 through 279C.670 or these Rules.
(4) These division 46 rules become effective on March 1, 2005 and apply to Public
Contracts first advertised, but if not advertised then entered into, on or after March 1,
2005.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.030 & ORS 279A.065
[Adopted by Order No. 20034, enacted-24-05; Amended by Order No. 2088, enacted-7-09)

C-046:0110 Definitions for the Rules

Unless the contexif a specifically applicable definition in the Code requires otherwise,

capitalized terms used in the Rules will have the meaning set forth in the division of the

Rules in which they appear, and if not defined there, the meaning set forth in these

division 46 rules, and if not defined there, the meaning set forth in the Code. The

following terms, when capitalized in these Rules, shall have the meaning set forth below:

( 1Addeidumo @Addendad means an addition or deletion
or gereral interest explanation of a Solicitation Document.

( 2Awadd means, as the context requires, eithe
Contracting Agencyds identification of the F
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will enter into a Contract following thresolution of any protest of the Contracting

Agencyobs selection of that Person, and the <c
( 3Bidoh means a response to an I nvitation to B
( 3.Bbardoi means t he Board of Commile8diacddofer s of (
Directors of another of the Contracting Agencies, which is the Local Contract Review

Board pursuant to ORS 279A.060.

( 4CQlosinggp means the date and time announced in
deadline for submitting Offers.

( 5¢Coded ame the Public Contracting Code, as defined in ORS 279A.010.

( 6 Competitive Rang®® means the Proposers with whom th
conduct discussions or negotiations if the Contracting Agency intends to conduct

discussions or negotiations inardance with offer award and negotiation procedures.

The size of the Competitive Range must be stated in the Solicitation Document, but will

be decreased if the number of Proposers that submit Proposals is less than the specified

number, or may be incread by the Contracting Agency in accordance with offer award

and evaluation procedures.

( 7C¢ontfactdo means a APublic Contract, o as define
( 8 Contifact Pricec means, as the context requires, (I
Contracting Ayency will make under a Contract, including bonuses, incentives and

contingency amounts, if the Contractor fully performs under the Contract, (ii) the

maximum notto-exceed amount of payments specified in the Contract, or (iii) the unit

prices for Goods aBervices or Personal Services set forth in the Contract.

( 9 Contfact Review Authorityd0 means the Local Contract Rev
as set forth in ORS 279A.060, and where specified by statute, the Director of the Oregon
Department of Transportation

(9 .Contraciing Agency0 means Clackamas County, Clackar
Agency, Clackamas County Service District No. 1, Surface Water Management Agency

of Clackamas County, Fity Service District, North Clackamas Parks and Recreation

District, Clackamas County Extension &H Service District, or Library Service District

of Clackamas Countys applicable.

( 1 Cpntractoroc means t he Person with whom a Contr e
Contract.

(10Ddy fimeans cal endar days.

( 1 IDBE Disqualificatond0 means a disqualification, susp
to ORS 200.065, 200.075 or 279A.110.

(11 Ddpartmént 6 means Depart ment of Administratiyv
Oregon.

( 1 2Dpscriptive Literature0 means t he ©d$ubnattedto prosidemat er i al
information concerning the products or services available in response to a Solicitation

Document.

( 1 2 Diffeying ®ite Conditons0 means subsurface or ot her wis
conditions differing materially from those indicdt the contract, or unknown physical

conditions of an unusual nature differing materially from those ordinarily encountered

and generally recognized as inherent in the work provided for in the contract.

( 1 E)ectrénic Advertisementdb means nortircaectoifngg Agencyds re
Offers, request for quotes, request for information or other document inviting
participation in the Contracting Agencyds Pr
the World Wide Web or some other Internet protocofdr) a Contr acting Age
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Electronic Procurement System. An Electronic Advertisement may include a Solicitation
Document.

( 1 &E)ectrénic Offero0 means a response to a Contracti ng
or request for quotes submitted to a ContngcAgency via email or through the
Contracting Agencyods Electronic Procurement

( 1 SE)ectrénic Procurement Systend@ means an i nformation syste
access through the Internet, using the World Wide Web or some other Internet protocol

or that Persons may otherwise remotely access using a computer, that enables a

Contracting Agency to post Electronic Advertisements, receive Electronic Offers, and

conduct other activities related to a Procurement.

(15.1)A G o o mhddudes supplies, equinent, materials, personal property, including any

tangible, intangible and intellectual property and rights and licenses in relation thereto,

and combinations of any of the items identified in this paragraph.

( 1 6Gpodsiand Service3 or i Go o d encludes cdneimationscokany of the

items identified in the definbins of fAgoodso and Aservices. O

( 1 7AnvitatontoBido o r A | ThB Solicitegi@n Msumentsssued to invite

Offers from prospective Contractors pursuantitber ORS 279B.055y@79C.335.

( 1 8fodelfRuleds means the Attorney General s model
Contracting, which are set forth in OAR Chapter 137, divisions 46, 47, 48 and 49.

( 1 Offerdi me a\niteen adfer to provide Goods of Servicesresponse ta

Solicitation Document.

( 2 @Offeroic means a Person who submits an Offer.
( 2 10peninigp means the date, time and place annou
for the public opening of Written sealed Offers.

(22Prsod means an i nanjbudindss taust, estateptnugd, partreetship,

limited liability company, association, joint venture, governmental agency, public

corporation or any other legal or commercial entity.

( 2 2 PerspnalfPropertyo means everything ssnétjealct t o own
property, mobile homes, or tax foreclosed property and has exchangeable value.

( 2 Pprsonal Service means the services or type of se
Personal Services Contract.

( 2 4Personal ServicesContract or A Contmaalc tSefrovri cPeesros ome a n s

or member of a class of contracts that has been designated in-B4&0500 as a

Personal Services Contract pursuant to ORS 279A.055.

( 25Pjodufit Sampled means a representative specimen
Offerorin response to the Solicitation Document. Unless otherwise provided in the

Solicitation Document, the Product Sample shall be the exact product or a representative

portion of that product offered by the Offeror.

( 2 6PyopoGab means a r estfooRrepasalst o a Reques

( 2 6 Publc Cdntracting Officer6 means t he County Administra
delegated such authority by written delegation approved by the Board.

( 2 6 Publc Improvementd i s defined by ORS 279A.010.

( 2 6 Pib)cWwirko i sedyedRE 279C.800.

( 2 6 PutchasiigManage0 means t he director of the CIl ac
division or his designees, when the entity involved is Clackamas County or the

Clackamas County Development Agency. When the entity involved is Claskama

County Service District No. 1, Surface Water Management Agency of Clackamas

County, or THCity Service District, the Purchasing Manager shall be the Water
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Environment Services Department Director or his designees. When the entity involved is

North Cla&kamas Parks and Recreation District, the Purchasing Manager shall be the

Director of that agency, or his designees.

( 2 Respdnsible Offerod  ( aResponsiblefBidded  drespoiisible Proposer 0

as applicable) means a Person that has submitted ana@ffeneets the standards set

forth in G-047-0640 or GC049-0390(2), and that has not been debarred or disqualified by

the Contracting Agency under@7-0575 or G049-0370. When used alone,

AResponsi bl ed means meeting the aforemention
( 2 Respoisive Offeb  ( aRespongsive Bid  drespoiisive Proposal 0 a s

applicable) means an Offer that substantially complies in all material respects with
applicable solicitation requirements. When u
characteristic o$ubstantially complying in all material respects with applicable

solicitation requirements.

( 2 Request for Proposale &RFPOfi means all documents wused f
Proposals in accordance with either ORS.279B.060, 279C.11@49-G650.

(29 Rdlep Rulesdi means these Clackamas County Loc
rules.

(29.2)id S e r v meare seovices other than personal services designated under ORS

279A.055.

( 3 5)gnedd ignatliredc means any mar k, word gr symbol
associated with a document and executed or adopted by a Person with the intent to be

bound.

( 3 1Splicitation Documend means an I nvitation to Bid, Re
Request for Quotesy othersimilar document issued to invite offers from prodpezr

contractors pursuant to ORS Chapter 279B or ORS Chapter Z#8Ciollowing are not
SolicitationDocuments unless they invite Offers from prospective Contractors: a Request

for Qualifications, a prequalification of bidders, a request for information,request for

product prequalification. A projedpecific selection document under a Price Agreement

that has resulted from a previous Solicitation Document is not itself a Solicitation

Document.

( 33Work@®@ means t he f ur ni spment gboroahd ingidehtalsmat er i al s
necessary to successfully complete any individual item in a Contract and successful

completion of all duties and obligations imposed by the Contract.

( 3 ANritteRnd0  Mhitingid0 me ans conventional paper docume
handwitten, typewritten or printed, in contrast to spoken words. It also includes

electronic transmissions or facsimile documents when required by applicable law or

permitted by a Solicitation Document or Contract.

Stat. Auth.: ORS 279A.065

Stats. Implemente ORS 279A.065

[Adopted by Order NO. 20084, enacted-24-05; Amended by Order No. 20683, enacted 1/31/08
amended by Order No. 2011, enacte®/18/10Q]

C-046:0120 Policy
Contracting Agencies subject to thed® shall conduct Public Contracting to further the
policies set forth in ORS 279A.015, elsewhere in the Code, and in these Rules.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.015 & ORS 279A.065
[Adopted by Order NO. 20084, enacted-24-05]
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C-046-0130 Application of the Code and Model Rules; Exceptions

(1) Application. Exceptas set forth in this section, a Contracting Agency shall exercise

all procuremenauhority related to Public Contracting in accordance with the Code and
the Rules.

(2) Opt-out. The Contracting Agencies hereby specifically opt out of the Attorney
General 6s Model Public Contracting Rules and
Contracting pusuant to 279A.065 in the exercise of their own contracting authority. The
Contracting Agencies are not subject to the
(3) Personal Service€ontracts. Contractdor Personal Services designated as such by
the Board pursudrio ORS 279A.055 and-046-0500, are not required to be awarded
under the procedures of ORS 279B.050 to 279B.085 ai7d250 through €4 7-

0290, unless the Contracting Agency expressly provides in the contracting documents
that some portion of thoseasties or rules apply, or unless a sfateled contract for
Architectural, Engineering, Land Surveying or Related Services is awarded under state
law provisions pursuant to ORS 279C.110(2). Personal Service contracts will be
awarded as set forth in-@46-0500.

(4) Statutory Exceptions.Neither the Code nor these Rules apply to the contracts or the
classes of contracts described in ORS 279A.025(2).

(5) Neither the Code nor these Rules apply to the Public Contracting activities of the
public bodiedistedin ORS 279A.025(3).

(6) Federal Programs.Contracting Agencies otherwise subject to the Code and these
Rules may enter into Public Contracts under a federal program described in ORS
279A.180 without following the procedures set forth in ORS 279B.050¢ghr@RS
279B.085, provided that the Contracting Agency enters into the Public Contract pursuant
to rules adopted by the Public Contracting Agency pursuant to ORS 279A.180.

(7) Disabled Opportunities. Contracting Agencies otherwise subject to the Code and
these Rules may enter into contracts for Goods or Services withratinagencies

providing employment opportunities for individualith disabilitiespursuant to ORS
279.835 through 279.855 without following the source selection procedures set forth in
either ORS 279A.200 through ORS 279A.225, or ORS 279B.050 through ORS
279B.085. However, Contracting Agencies must enter into such contracts in accordance
with administrative rules promulgated by the Department.

Stat. Auth.: ORS 279A.065
Stats. Implemente ORS 279A.050, ORS 279A.055, 279A.065 & 279A.180
[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 206888, enacted 1/31/08

C-046-0140 Delegation of Authority

The Local Contret Review Board hereby delegates to the County Hearings Officer the
rights, power, and authority vested in the Local Contract Review Board to receive
notices, conduct hearings, and make decisions regarding prequalifications and
disqualifications pursuanbtORS 279A.110, ORS 279B.425, ORS 279C.450, ORS
200.065(5) and ORS 200.075(1). Inthe event the County Hearings Officer is not
available to conduct a timely hearing, the County Land Use Hearings iOffaaeserve

in the same capacity and is hereby deled&he same rights, powers and authority.
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Stat. Auth.: ORS 279A.065(5)(a) & 279A.070
Stats. Implemented: ORS 279A.050, 279A.075
[Adopted by Order No. 200865, enacted 10/16/08]

CONTRACT PREFERENCES

C-046-0300 Reference for Oregon Goods and Services; Nonresident Bidders
(1) Award When Offers Identical. When a Contracting Agency receives Offers
identical in price, fitnes, availability and quality, and chooses to award a Contract, the
Contracting Agency shall award the Contract based on the following order of precedence:
(a) The Agency shall award the Contract to the Offeror among those submitting
identical offers thais offering Goods or Services or Personal Services that have been
manufactured or produced in Oregon.
(b) If two or more Offerors submit identical Offers, and both offer Goods or Services
or Personal Services manufactured or produced in Oregon, the €ogtragency
shall award the Contract by drawing lots among the identical Offers offering Goods or
Services or Personal Services that have been manufactured or produced in Oregon.
The Offerors that submitted the identical Offers subject to the drawirgsoshall be
given notice and an opportunity to be present when the lots are drawn.
(c) If the Contracting Agency receives identical Offers, and none of the identical
Offers offer Goods or Services or Personal Services manufactured or produced in
Oregonthen the Contracting Agency shall award the Contract by drawing lots among
the identical Offers. The Offerors that submitted the identical Offers subject to the
drawing of lots shall be given notice and an opportunity to be present when the lots are
drawn.
(2) Determining if Offers are Identical. A Contracting Agency shall consider Offers
identical in price, fitness, availability and quality as follows:
(a) Bids received in response to an Invitation to Bid are identical in price, fitness,
availability and gality if the Bids are Responsive, and offer the Goods or Services or
Personal Services described in the Invitation to Bid at the same price.
(b) Proposals received in response to a Request for Proposals are identical in price,
fitness, availability anduplity if they are Responsive and achieve equal scores when
scored in accordance with the evaluation criteria set forth in the Request for Proposals.
(c) Proposals received in response to a Special Procurement conducted pursuant to
ORS 279B.085 are idendtin price, fithess, availability and quality if, after
completing the contracting procedure approved by the Contract Review Authority, the
Contracting Agency determines, in writing, that two or more Proposals are equally
advantageous to the Contractingefcy.
(3) Determining if Goods or Services or Personal Services are Manufactured or
Produced in Oregon For the purposes of complying with section 1 of this Rule,
Contracting Agencies may request, either in a Solicitation Document, following Closing,
or & any other time determined appropriate by the Contracting Agency, any information
the Contracting Agency determines is appropriate and necessary to allow the Contracting
Agency to determine if the Goods or Services or Personal Services are manufactured or
produced in Oregon. A Contracting Agency may use any reasonable criteria to determine
if Goods or Services or Personal Services are manufactured or produced in Oregon,
provided that the criteria reasonably relate to that determination, and providdtkethat t
Contracting Agency applies those criteria equally to each Bidder or Proposer.
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(4) Procedure for Drawing Lots. In any instance when this Section calls for the drawing
of lots, the Contracting Agency shall draw lots by a procedure that affords eactr Offer
subject to the drawing a substantially equal probability of being selected, and that does
not allow the person making the selection the opportunity to manipulate the drawing of
lots to increase the probability of selecting one Offeror over another.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 &ORS 279A.120
[Adopted by Order NO. 20054, enacted-24-05]

C-046-0310 Reciprocal Preferences

(1) When evaluating Bids pursuant te087-02%, G-047-0257 or G049-0390,

Contracting Agencies shall add a percentage increase to the Bid of a Nonresident Bidder

equal to the percentage, if any, of the preference that would be given to that Bidder in the

state in which the Bidder resides. A ContragtAgency may rely on the list prepared and

maintained by the Department pursuant to ORS 279A.120(4) to determine both (i)

whet her the Nonresident Bstaledidders, aindgixtret e gi ves
amount of such preference.

Stat. Auth.: QRS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.120
[Adopted by Order NO. 20034, enacted-24-05]

C-046-0320 Preference for Recycled Materials
(1) Notwithstanding provisions o@W requiring a Contracting Agency to award a
Contract to the lowest responsible bidder or best proposer or provider of a quotation, and
in accordance with subsection (2) of this section, a Contracting Agency charged with the
procurement of goods for any lplic use shall give preference to the procurement of
goods manufactured from recycled materials.
(2) In comparing goods from two or more Bidders or Proposers, if at least one Bidder or
Proposer offers goods manufactured from recycled materials, andtairieaBidder or
Proposer does not, a Contracting Agency shall select the Bidder or Proposer offering
goods manufactured from recycled materials if each of the following four conditions
exists:

(a) The recycled product is available;

(b) The recycled producheets applicable standards;

(c) The recycled product can be substituted for a comparableengoled product;

and

(d) The recycled product's costs do not exceed the costs-wéagried products by

more than five percent, or a higher percentage if temrdetermination is made by

the Contracting Agency and set forth in the Solicitation Document. For purposes of

making the foregoing determination, the Contracting Agency shall consider the costs

of the goods following any adjustments the Contracting Agemakes to the price of

the goods for purposes of evaluation pursuant-61€0310.
(3) For the purposes of this Section, a Contracting Agency shall determine if goods are
manufactured from recycled materials in accordance with standards established by t
Contracting Agency.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.125
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[Adopted by Order NO. 20054, enacted-24-05]

COOPERATIVE PROCUREMENT

C-046-0400 Authority for Cooperative Procurements

(1) Agencies may participate in, sponsor, conduct or administer Cooperative

Procurements as follows:
(a) Contracting Agencies may participate in, sponsor, conduct or adimihisit
Cooperative Procurements to establish Contracts or Price Agreements for Goods or
Services or Personal Services, that use source selection methods substantially
equivalent to those set forth in ORS 279B.055, 279B.060, or 279B.085 or to establish
Contracts for Public Improvements that use a competitive bidding process
substantially equivalent to that set forth in ORS 279C.005 through 279C.870.
(b) Contracting Agencies may participate in, sponsor, conduct or administer
Permissive Cooperative Procurents to establish contracts or Price Agreements for
the acquisition of Goods or Services or Personal Services that use source selection
methods substantially equivalent to those set forth in ORS 279B.055 or 279B.060.
(c) Contracting Agencies may patrticipah, sponsor, conduct or administer Interstate
Cooperative Procurements to establish contracts or Price Agreements for the
acquisition of Goods or Services or Personal Services that use source selection
methods substantially equivalent to those set iorfbRS 279B.055 or 279B.060.

(2) A solicitation and award process uses source selection methods substantially

equivalent to those identified in ORS 279B.055, ORS 279B.060 or ORS 279B.085 when

it has the characteristics set forth in ORS 279A.200(2).

Stat.Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.205
[Adopted by Order NO. 20034, enacted-24-05]

C-046-0420 Joint Cooperative Procurements
A Contracting Agency that chges to participate in, sponsor, conduct or administer a
Joint Cooperative Procurement may do so only in accordance with ORS 279A.210.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.210
[Adopted by Order NO. 20034, enacted-24-05|

C-046-0430 Permissive Cooperative Procurements
A Contracting Agency that chooses to participate in, sponsor, conduct or administer a
Permissive Cooperative Procurement may do soiardgcordance with ORS 279A.215.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.215
[Adopted by Order NO. 20084, enacted-24-05]

C-046:0440 Advertisements of Intent to Establish Contracts or Price Agreements
through a Permissive Cooperative Procurement

(1) A Purchasing Contracting Agency that wishes to enter into a Contract or Price
Agreement arising out of a Permissive Cooperative Procurement must publish notice of
its intent to do so if the Purchasing Contracting Agency estimates that it will spend in
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excess of $250,000 on Goods and Services or Personal Services acquired under the
Cortract or Price Agreement.
(2) For purposes of determining whether a Purchasing Contracting Agency must give the
notice required by €©46-0440(1), a Purchasing Contracting Agency will spend in excess
of $250,000 for Goods and Services or Personal Seracmpsred under a Contract or
Price Agreement arising out of a Permissive Cooperative Procurement if:
(a) The Purchasing Contracting Agencyods Cor
the Permissive Cooperative Procurement expressly provides that thas$ogc
Contracting Agency will make payments over the term of the Contract or Price
Agreement that will, in aggregate, exceed $250,000, whether or not the total amount
or value of the payments is expressly stated,;
(b) The Pur chasi ngontadartPricaAgteemerg arigiiggeutafy 6 s C
the Permissive Cooperative Procurement expressly provides for a guaranteed
maximum price, or a maximum not to exceed amount in excess of $250,000; or
(c) At the time the Purchasing Contracting Agency enters igt@€tntract or Price
Agreement, the Purchasing Contracting Agency reasonably contemplates, based on
historical or other data available to the Purchasing Contracting Agency, that the total
payments it will make for Goods or Services or Personal Services tnad€ontract
or Price Agreement will, in aggregate, exceed $250,000 over the anticipated duration
of the Contract or Price Agreement.
(3) The notice of intent required by@16-0440(1) shall contain the information required
by ORS 279A.215(2)(b), and Agey shall advertise the notice in the same manner as
provided in ORS 279B.055(4)(b) and (c). The Purchasing Contracting Agency shall give
the notice required by this Section no fewer than 7 days before the deadline for
submitting comments regardingthe®urasi ng Contracting Agencyods
Contract or Price Agreement through a Permissive Cooperative Procurement.
(4) An Administering Contracting Agency that intends to establish a Contract or Price
Agreement arising out of the Permissive Caapige Procurement it administers may
satisfy all the notice requirements set forth #045-0440(1) and (3) by including the
information required by ORS 279A.215(2)(b) in the Solicitation Document related to the
Permissive Cooperative Procurement, antlgiog instructions in the Solicitation
Document to potential Offerors describing how they may submit comments in response
to the Administering Contracting Agencyo6s 1in
Agreement through the Permissive Cooperative Pesnent. The content and timing of
such notice shall comply in all respects with ORS 279A.215(2), ORS 279A.215(3) and
these Rules.
(5) The Purchasing Contracting Agency shall respond to any comments on its intent to
establish a Contract or Price Agreemémbtigh a Permissive Cooperative Procurement
as set forth in ORS 279A.215(3)(c).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.215
[Adopted by Order NO. 20084, enacted-24-05]

C-046-0450 Interstate Cooperative Procurements
A Contracting Agency that chooses to participate in, sponsor, conduct or administer an
Interstate Cooperative Procurement may do so only in accordance with ORS 279A.220.

Stat. Auth.: ORS 29A.065
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Stats. Implemented: ORS 279A.065 & ORS 279A.220
[Adopted by Order NO. 20034, enacted-24-05]

C-046-0460 Advertisements of Interstate Cooperative Procurements
A Purchasing Contracting Agency may only participate in an Interstate Cooperative
Procurement if at least one of the following occurs:
(1) The Solicitation Document for the Interstate Cooperative Procurement lists the
Purchasing Contracting Agency or tGeoperative Procurement Group of which the
Purchasing Contracting Agency is a member as a party that may enter into Contracts or
Price Agreements under the terms and conditions of the Original Contract, and the
Solicitation Document is advertised in Oregorrompliance with ORS 279B.055(4) or
ORS 279B.060(4) by either:

(a) The Purchasing Contracting Agency; or

(b) The Cooperative Procurement Group, or a member of the Cooperative

Procurement Group, of which the Purchasing Contracting Agency is a member; or

(c) Another Purchasing Contracting Agency that is subject to the Code, so long as

such advertisement would, if given by the Purchasing Contracting Agency, comply

with ORS 279B.055(4) or ORS 279B.060(4) with respect to the Purchasing

Contracting Agency; or
(2) If the Solicitation Document issued by the Administering Contracting Agency was not
advertised in accordance with@6-0460(1), the Purchasing Contracting Agency gives
notice of its intent to enter into a Public Contract or Price Agreement basbd tanrhs
of the Interstate Cooperative Procurement. The notice of intent shall contain the
information required by ORS 279A.220 (2)(b)(B), and the Purchasing Contracting
Agency shall advertise the notice in the same manner as provided in ORS 279B.055(4)(b)
and (c). The Purchasing Contracting Agency shall give the notice required by this Section
no fewer than 7 days before the deadline for submitting comments regarding the
Purchasing Contracting Agencyods intent to es
through a Permissive Cooperative Procurement.
(3) The Purchasing Contracting Agency shall respond to any comments on its intent to
establish a contract or price agreement through a Permissive Cooperative Procurement as
set forth in ORS 279A.220(3)(c).

Stat.Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.220
[Adopted by Order NO. 20034, enacted-24-05]

C-046-0470 Protests and Disputes

() If a bidder or proposer wishes to protestpgh@curement process, the contents of a
solicitation document related to a Cooperative Procurement, or the award or proposed
award of an Original Contract, the bidder or proposer shall direct the protest to the
Administering Contracting Agency, and the adar proposer shall make such protest in
accordance with ORS 279B.400 through ORS 279B.425. If the Administering

Contracting Agency is not subject to the Code, then bidders or proposers shall make such
protests in accordance with the processes and pnasedstablished by the

Administering Contracting Agency.

(2) The failure of a Purchasing Contracting Agency to exercise any rights or remedies it
has under a Contract or Price Agreement entered into through a Cooperative Procurement
shall not affect theights or remedies of any other Contracting Agency that participates in
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the Cooperative Procurement, including the Administering Contracting Agency, and shall
not prevent any other Purchasing Contracting Agency from exercising any rights or
seeking any rengkes that may be available to it under its own Contract or Price
Agreement arising out of the Cooperative Procurement.

(3) Any other protests related to a Cooperative Procurement, or disputes related to a
Contract or Price Agreement arising out of a Coafree Procurement, shall be made and
resolved as set forth in ORS 279A.225.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279A.225
[Adopted by Order NO. 20054, enacted-24-05]

C-046-0480 Contract Amendments
A purchasing Contracting Agency may amend a Contract entered into pursuant to a
Cooperative Procurement as set forth #947-0800.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20084, enated 224-05]

PERSONAL SERVICE CONTRACTS

C-046-0500 Personal Service Contract Defined
(1) A contract for "Personal Services" is a contthat calls for specialized skills,
knowledge and resources in the application of technical or scientific expertise, or the
exercise of professional, artistic or management discretion or judgment. Qualifications
and performance history, expertise, knowlkedgd creativity, and the ability to exercise
sound professional judgment are typically the primary considerations when selecting a
Personal Services Contractor, with price being secondary. Personal Service Contracts
include, but are not limited to:
(a) Gontracts for services performed as an independent contractor in a professional
capacity, including but not limited to the services of an accountant; attorney;
architectural or land use planning consultant; financial advisor; investment banker;
physician ordentist; registered professional engineer; appraiser or surveyor; passenger
aircraft pilot; aerial photographer; timber cruiser; data processing consultant; software
developer; golf course manager, operator or consultant; or broadcaster.
(b) Contracts foservices as an artist in the performing of fine arts, including but not
limited to persons identified as photographer, film maker, painter, weaver, or sculptor.
(c) Contracts for services of a specialized, creative and resedected,
noncommercial nate.
(d) Contracts for services as a consultant.
(e) Contracts for educational, training, or informational resource referral services.
(f Contracts for human services in the areas of aging and senior services, mental
health services, public health sengcemergency medical services (including
ambulance and paramedic services to be rendered to third parties), social services,
child care services, and temporary shelter services.
(2) The following are not personal service contracts.
(a) Contracts, even thgh in a professional capacity, if substantially and
predominately for a product, e.g. a contract with a landscape architect to design a
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garden is for personal services, but a contract to design a garden and supply all the
shrubs and trees is predominatfely a tangible product.
(b) A service contract to supply labor which is of a type that can generally be done by
any competent worker, e.g., janitorial, security guard, crop spraying, laundry and
landscape maintenance service contracts.
(c) Contracts for aderelated activities considered to be labor and materials contracts.
(d) Contracts for services of a traddated activity, even though a specific license is
required to engage in the activity. Examples are repair and/or maintenance of all types
of equpment or structures.
(3) Procedures Not Required Contracting Agencies are not required to award contracts
for personal services under the procedures of ORS 279B.050 to 279B.088430250
to C-047-0290.
(4) Procedure for Selection
(a) If the Contacting Agency determines that a Personal Services contractor is needed,
then at its discretion a competitive process similar to a Request for Proposal may be
used for the selection of the contractor. The Contracting Agency shall provide such
information and such detail as in its discretion is reasonably necessary to allow
prospective candidates to prepare a proposal adequately;
(b) If part or all of the project is directly funded by the federal government, then the
applicable federal statutes, regulatiamsl procedures shall be followed and shall
supersede these rules if funding specifically requires compliance with federal
processes. If there are no applicable federal statutes, regulations or procedures, then
these rules shall apply.
(c) If the estimatedalue of services is $50,000 or less, the Contracting Agency shall
document the screening and selection process.
(d) If the estimated value of services is more than $50,000, the Contracting Agency
may prepare a Request for Proposals. The intent of ttti®ses that the Contracting
Agency will use a more formal approach to the solicitation as the estimated contract
value increases.
(e) The Contracting Agency shall receive and evaluate the Proposals offered by the
candidates under subsection (d) above.cSh eval uati on shall i ncl u
proposed method to accomplish the work required, including, where appropriate,
demonstrated capability to use innovative methods to achieve desired performance.
Cost may be considered, but should not be treaiterion. The Contracting Agency
may negotiate with one or more qualified candidate(s) as it deems appropriate.
(H Single Candidate Notwithstanding subsection (d) above, where:
(A) only a single candidate known to the Contracting Agency is quatiied
perform the particular services required; or
(B) only a single candidate has reasonable access to factual, technical or statistical
information necessary to perform the services required; or
(C) where a candidate has performed previous servicesddtathe services now
required so that it would be cost effective to contract with that candidate, then the
Contracting Agency may engage solely in negotiations with that candidate. A
contract complying with these Rules is still mandatory.
(9) Architects, Engineers, on Stated~unded Contracts Notwithstanding any other
provision of these Rules, if the County is contracting for the services of architects,
engineers, land surveyors, or related services, as defined in ORS 279C.100, on a state
funded project \Were the percentage of state funding and project value exceed the
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amounts set forth in ORS 279C.110(2), then the County shall follow the procurement
process set forth in that statute and the provisions of Oregon Administrative Rules
chapter 137, Division&

(h) No work shall be performed until the contract is approved unless there is an
emergency because of time or other unforeseen events where, in the opinion of the
Public Contracting Officer, the service must commence immediately.
Notwithstanding thedregoing, the contract shall be executed as soon as reasonably
practicable.

Stat. Auth.: ORS 279A.055
Stats. Implemented: ORS 279B.050
[Adopted by Order NO. 20054, enacted-24-05]

DISPOSITION OF PERSONAL PROPERTY

C-046-0610 Auction Sales of Personal Property
Personal Property may be sold at auction if the Contracting Agency determines that the
auction contemplated will probablyset in a higher net return than if the property were

sold by competitive Bid or Proposal.
[Adopted by Order NO. 20084, enacted-24-05]

C-046-0620 Sales of Personal Property
(1) When the cuent market value per item is deemed to be less than $5,000, the
Contracting Agency may sell Personal Property, including recyclable or reclaimed
materials, without obtaining competitive Bids or Proposals if the following conditions
are complied with:
(a) determination has been made by the Purchasing Manager that the property is not
needed for other Contracting Agency purposes; and
(b) The director of the department and the Purchasing Manager have determined that
a negotiated sale is likely to resultincreased net revenue.
(2) When the current value per item is deemed to exceed $5,000, the Personal Property
must be offered for competitive Bids or Proposals and be publicly advertised, or be
offered for sale at public auction in accordance witb46-610. If no Bids or Proposals
are received or if a determination is made that the market value of the property exceeds
the offer of the highest responsible Bidder or the best Proposer, all Bids or Proposals may
be rejected and the Contracting Agency may tiatga sale subject to the following
conditions:
(a) An appraisal of the market value of the property is obtained and documented and
the negotiated sale price equals at least 85% of appraised value; or
(b) The sale amount exceeds the highest bid rate¢iveugh the bidding or auction
process.
(3) The Contracting Agency shall maintain a record of all sales authorized by

subsections (1) and (2).
[Adopted by Order NO. 20084, enacted-24-05]

C-046-0630 Liquidation Sales of Personal Property
The Contracting Agency may sell Personal Property through a commercially recognized
third party liquidator without obtaining competitive Bids or Proposals, if the Contracting
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Agency has determau that a liquidation sale will result in increased net revenue and the

selection of the liquidator was conducted by a competitive selection process.
[Adopted by Order NO. 20054, enacted-24-05]

C-046-0640 Donations of Personal Property
(1) The Contracting Agency may sell or donate Personal Property, including recyclable
or reclaimed materials, without obtaining competitive Bids or Proposals, to the following
activities:
(a) Another pubt agency; or
(b) Any sheltered workshop, work activity center or group care home which operates
under contract or agreement with, or grant from, any Contracting Agency or state
agency; or
(c) Any recognized nonprofit activity.
(2) The Contracting Agercshall maintain a record of all transfers, donations or sales
authorized by this rule.
[Adopted by Order NO. 20084, enacted-24-05]

REPEALED RULES

C-046-0700 Repealed Rules

Clackamas County Local Contract Review Board Ruld®C010 through €160-020

are repealed effective March 1, 2005. The repealed rules will continue to apply to the
solicitation of Public Contracts first advertised, but if not advertised thereerteo,

before March 1, 2005.
[Adopted by Order NO. 20034, enacted-24-05]

CLACKAMAS COUNTY
LOCAL CONTRACT RE VIEW BOARD RULES
DIVISION C -047

PUBLIC PROCUREMENTS FOR GOODS OR SERVICES
GENERAL PROVISIONS

C-047-0000 Application

These division 47 rules implement ORS chapter 279B, Public Procurements and apply to
the Procurement of Goodsidbr Services. Thesewdsion 47 rules become effective on
March 1, 2005 and apply to Contracts first advertised, but if not advertised then entered
into, on or after March 1, 2005.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.015
[Adopted by Order NO. 20084, enaatd 224-05; Amended by Order No. 20683, enacted 1/31/08

C-047-0100 Definitions

( 1Advaiitageou® means in the Contracting Agency's
according to the judgment of the ContractingeAgy.

( 2 Affectied Persordo  Affectdd Offeror0 means a Person whose abi
participate in a Procurement is adversely affected by a Contracting Agency de&is®n.

ORS 279B.410.
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( 3Pcop® means the range and at tsaribethinthees o f
applicable Procurement document.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20054, enacted-24-05; Amended by Order No. 20688, enacted 1/31/08

SOURCE SELECTION

C-047-0250 Methods of Source Selectigiireasibility Determinations; Cost Analysis

(1) Competitive Sealed Bids or ProposalsExcept as permitted liese Rules, or ORS
279B.065 through 279B.085 and ORS 279A.200 through 279A.225, a Contracting
Agency shall Award a Public Contract for Goods or Services based on Offers received in
response to either competitive sealed Bids pursuant to ORS 279B.055pmtitiom

sealed Proposals pursuant to ORS 279B.060.

(2) Written Cost Analysis for Contracts for Services.Before conducting the
Procuremenbf a Contract for Services that is subjecOBS 279B.030 to 279B.036
Contracting Agency must, in the absenta determination under section 34tbét
enactment that performing the services with the Contracting Agency's own peiaatnel
resources is not feasible, conduct a Written cost analysis.

(3) Feasibility Determination for Contracts for Services.A Contracting Agency may
proceed with the procurement of a Contract for Services without conducting a cost
analysis unde®RS 279B.033if the Contracting Agencgnakes Written findings that

one or more of the special circumstances describ@Ria 279B.036makethe

Contracting Agency's use of its oyersonnel and resources to provide the Services not
feasible.

(4) Special CircumstancesThe special circumstances identified2inOB.036that

require a Contracting Agency to procure the Services by Contract irehyde
circumstances, conditions or occurrences that would make the Services, if petigrmed
the Contracting Agency's employees, incapable of being managed, utilized avittealt
successfully in terms of the quality, timeliness of completion, successaimiolgt

desired results, or other reasonable needs of the Contracting Agency.

(5) Written Cost Analysis underORS 279B.033

(a) Basic Comparison.The Written cost analysis must compare an estimate of the
Contracting Agency's cost of performing the Servigéh an estimate of the cost a
potential Contractor would incur in performing the Services. However, The Contracting
Agency may proceed with the Procurement for Services only if it determines that the
Contracting Agency would incur more cost in performting Services with the

Contracting Agency's own personnel than it would incur in procuring the Services from a
Contractor. In making this determination, the cost the Contracting Agency would incur in
procuring the Services from a Contractor includes tmenfarket value of any interest in
equipment, materials or other assets the Contracting Agency will provide to the
Contractor for the performance of the Services.

(b) Costs of Using Contracting Agency's Own Personnel and Resourc&ghen
estimating the Conacting Agency's cost of performing the Services, the Contracting
Agency shall consider cost factors that include:

(A) The salary or wage and benefit costs for the employees of the Contracting Agency
who would be directly involved in performing the Sergic® the extent those costs
reflect the proportion of the activity of those employees in the direct provision of the

t

he
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Services. These costs include those salary or wage and benefit costs of the employees
who inspect, supervise or monitor the performanddefServices, to the extent those

costs reflect the proportion of the activity of those employees in the direct inspection,
supervision, or monitoring of the performance of the subject Services.

(B) The material costs necessary to the performance oftiwic&s, including the costs

for space, energy, transportation, storage, equipment and supplies used or consumed in
the provision of the Services.

(C) The costs incurred in planning for, training for, starting up, implementing,
transporting and deliverindpe Services.

(D) Any costs related to stopping and dismantling a project or operation because the
Contracting Agency intends to procure a limited quantity of Services or to procure the
Services within a defined or limited period of time.

(E) The miscellaeous costs related to performing the Services. These costs exclude the
Contracting Agency's indirect overhead costs for existing salaries or wages and benefits
for administrators, and exclude costs for rent, equipment, utilities and materials, except to
the extent the cost items identified in this sentence are attributed solely to performing the
Services and would not be incurred unless the Contracting Agency performed the
Services.

(F) ORS 279B.033(1)(grovides that an estimate of tBentracting Agencyg' costs of
performing the Services includes the costs describsdlisections (5)(b)(A) through (E)

of this rule. Therefore, those costs do not constitutexalusive list of cost information.

A Contracting Agency may consider other reliaibi®rmationthat bears on the cost to

the Contracting Agency of performing the Servides:. example, if the Contracting

Agency has accounted for its actual costs of perforithiadservices under consideration,

or reasonably comparable Services, in a relativatgntServices project, the

Contracting Agency may consider those actual costsaking its estimate.

(c) Costs a Potential Contractor Would Incur. When estimating the costs a potential
Contractor would incur in performing the Services, the Contracting Ageraly

consider cost factors that include:

(A) The average or actual salary or wage and benefit costs for Contractors and Contractor
employees:

(i) Who work in the business or industry most closely involved in performing the
Services; andii) Who would benecessary and directly involved in performing the
Services or whavould inspect, supervise or monitor the performance of the Services.

(B) The material costs necessary to the performance of the Services, including the costs
for space, energy, transportatjstorage, raw and finished materials, equipment and
supplies used or consumed in the provision of the Services.

(C) The miscellaneous costs related to performing the Services. These miscellaneous
costs include reasonably foreseeable fluctuations indsis tisted in subsection (5)(c)

(A) and (B) of this rule over the expected duration of the Procurement.

(D) ORS 279B.03@L)(b) provides that an estimate of the c@spotential Contractor

would incur in performing the Services includes the cdetribd in subsections

(5)(c)(A) through (C) of this rule. Therefore, those costs daaostitute an exclusive

list of cost information. A Contracting Agency may consider otbkable information

that bears on the costs a potential Contractor would incuexample, if the Contracting
Agency, in the reasonably near past, received Bid&aposals for the performance of

the Services under consideration, or reasonaintyparable Services, the Contracting
Agency may consider the pricing offered in th&s@s or Proposals in making its
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estimate. Similarly, the Contracting Agency may considegit it actually paid out under

a Contract for the same or similar Services. Foptmposes of these examples, the
reasonably near past is limited to Contracts, Bidgroposals entered into or received
within the five years preceding the date of the essitmate. The Contracting Agency

must take into account, when considering the priciffgred in previous Bids, Proposals

or Contracts, adjustments to the pricing imtigf measures of market price adjustments
like the consumer price indexes that apply toSkevices.

(6) Decision Based on Cost Comparisosfter comparing the difference between the
costs estimated for the Contracting Agency to perform the Services seed®n (5)(b)

and the estimated costs a potential Contractor would incur in performing the Services
under section (5)(c), the Contracting Agency may proceed with the Procurement only if
the Contracting Agency would incur more cost in performing thei&swith the

agency's own personnel and resources than it would incur in procuring the Services from
a Contractor.

(7) Exception Based on Salaries or Wages and Benefitéthe sole reason that the
costsestimated for the Contracting Agency to perform$leevices under section (5)(b)
exceedhe estimated costs a potential Contractor would incur in performing the Services
undersection (5)(c) is because the average or actual salary or wage and benefit costs for
Contractors and their employees estimatedeusdbsection (5)(c)(A) are lower than the
salary or wage and benefit costs for employees of the Contracting Agency under
subsection (5)(b)(A), then the Contracting Agency may not proceed with the
Procurement.

(8) Exception Based on Lack of Contracting Agecy Personnel and Resources;
Reporting. In cases in which the Contracting Agency determines that it would incur less
cost in providing the Services with its own personnel and resources, the Contracting
Agency nevertheless may proceed with the Procurerheitthe time the Contracting
Agency intends to conduct the Procurement, the Contracting Agency determines that it
lacks personnel and resources to perform the Services within the time the Contracting
Agency requires them. When a Contracting Agency casdu®rocurement under this
section, the Contracting Agency must:

(a) Make and keep a Written determination that it lacks personnel and resources to
perform the Services within the time the Contracting Agency requires them and of the
basis for the Contraicig Agency's decision to proceed with the Procurement.

(b) Provide to its LocalContract Review Board, each calendar quarter, copies of each
Written cost analysis and/ritten determination.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.0279B030 to 279B.036
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 2021, enacte®/18/10

]

C-047-0255 Competitive Sealed Bidding

(1) Generally. A Contracting Agency may proce Goods or Services by competitive

sealed bidding as set forth in ORS 279B.055. An Invitation to Bid is used to initiate a
competitive sealed bidding solicitation and shall contain the information required by ORS
279B.055(2) and by section 2 of this ruléhe Contracting Agency shall provide public
notice of the competitive sealed bidding solicitation as set forthQAa70300.

(2) Invitation to Bid. In addition to the provisions required by ORS 279B.055(2), the
Invitation to Bid shall include the followvg:
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(a) General Information.
(A) Notice of any preOffer conference as follows:
(i) The time, date and location of any {défer conference;
(i) Whether attendance at the conference will be mandatory or voluntary; and
(i) A provision that providestita st at ement s made by t he Co
representatives at the conference are not binding upon the Contracting Agency
unless confirmed by Written Addendum.
(B) The form and instructions for submission of Bids and any other special
information, e.g.whether Bids may be submitted by electronic means (S&&7C
0330 for required provisions of electronic Bids);
(C) The time, date and place of Opening;
(D) The office where the Solicitation Document may be reviewed;
(E) A statement that each Biddermustidt i fy whet her the Bidder
Bidder, 0 as defined in ORS 279A.120(1);
(F)Bi d dcertifidasion of nondiscrimination in obtaining required subcontractors
in accordance with ORS 279A.110(4); and
(G) How the Contracting Agency will notify Biddeos Addenda and how the
Contracting Agency will make Addenda available (Se@4&0430).
(b) Contracting Agency Need.The charactenf the Goods or Services the
Contracting Agency is purchasing including, if applicable, a description of the
acquisition, Spcifications, delivery or performance schedule, inspection and
acceptance requiremeniche Contractinghgency's description of its need to purchase
must:
(A) Identify the scope of the work to be performed under the resulting Contract, if the
Contracting Ayency awards one;
(B) Outline the anticipated duties of the Contractor under any resulting Contract;
(C) Establish the expectations for the Contractor's performance of any resulting
Contract;and
(D) Unless the Contracting Agency fgood cause specifiestberwise, the scope of
work must require the Contractor to meet the highest standards prevalent in the
industryor business most closely involved in providing the Goods or Services that the
ContractingAgency is purchasing.
(c) Bidding and Evaluation Process.
(A) The anticipatedolicitationschedule, deadlines, protest process, and evaluation
process;
(B) The Contractinghgencyshall set forth objective evaluation criteria in the
Solicitation Document in accordance with the requirements of ORS
279B.055(6)4).; and
(C) If the ContractingAgencyintends to Award Contracts to more than one Bidder
pursuant to €47-0600(4)(c), the Contracting Agency shall state in the Solicitation
Document that it may award to more than one Bidder.
(d) Applicable preferencespursuant to ORS 279B.055(6)(b).
(e) [reserved]
() Contract terms and conditionsin the form of Contract provisions ti@ntracting
Agency determines are applicable to the Procurement. As requi@B$y279B055
the Contract terms and conditions msisécily the consequences of the Contractor's
failure to perform the scope of work orrnmeet the performance standards established
by the resulting Contract. Thosensequences may include, but are not limited to:
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(A) The Contracting Agency's reduction or witldiag of payment under the

Contract;

(B) The Contracting Agency's right to require the Contractor to perform, at the
Contractor's expense, any additional work necessary to perform the statement of work
orto meet the performance standards establisheldebsesulting Contract; and

(C) The Contracting Agency's rights, which the Contracting Agency may assert
individually or in combination, to declare a default of the resulting Contract, to
terminatethe resulting Contract, and to seek damages and othdranaiéable under

the resultingContract or applicable law.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.055
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 2021, enacte®/18/10]

C-047-0257 Multistep Sealed Bids
(1) Generally. A Contracting Agency may procure Goods or Services by using multistep
competitive sealed Bids pursuant to ORS 279B.055(12).
(2) Phased ProcesaViultistep bidding is a phased process that seekessary
information or unpriced technical Bids in the initial phase and regular competitive sealed
bidding, inviting Bidders who submitted technically eligible Bids in the initial phase to
submit competitive sealed price Bids on the technical Bidsariihal phase. The
Contract shall be Awarded to the lowest Responsible Bidder. If time is a factor, the
Contracting Agency may require Bidders to submit a separate sealed price Bid during the
initial phase to be opened after the technical evaluation.
(3) Public Notice. Whenever multistep sealed Bids are used, public notice for the first
phase shall be given in accordance witB47-0300. Public notice is not required for the
subsequent phases. However, a Contracting Agency shall give notice of subsequent
phases to all Bidders and inform Bidders of the right to protest Addenda issued after
initial Closing pursuant to {©47-430 and inform Bidders excluded from the subsequent
phases of the right, if any, to protest exclusion pursuantQd&D720.
(4) Procedures Generally. In addition to the procedures set forth H€7-0300 through
C-047-0490, a Contracting Agency shall employ the procedures set forth in this rule for
multistep bidding:
(a) Solicitation Protest Prior to the Closing of phase one, a ContngcAgency shall
provide an opportunity to protest the solicitation and under ORS 279B.405-@#@ C
0730.
(b) Addenda Protest A Contracting Agency may, provide an opportunity to protest
any Addenda issued during phase two pursuant@d0430(3)(b).
(c) Exclusion Protest A Contracting Agency may, but is not required to provide an
opportunity for a Bidder to protest exclusion from the second round of multistep
sealed Bids as set forth in@7-0720.
(d) Administrative Remedy. Biddersmay submit a prot to any Addenda or to any
action by the Contracting Agency that has the effect of excludinBitiuer from the
second phase of multistep bidding to the extent such protests are provided for in the
Solicitation Document or required by this section. Failto so protest shall be
considered the Bidderds failure to pursue &
the Bidder by the Contracting Agency.
(e) Award Protest. A Contracting Agency shall provide an opportunity to protest its
intent to Award a Conéct pursuant to ORS 279B.410 and&7-0740. An Affected
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Bidder may protest, for any of the bases set forth-0%Z0720(2), its exclusion from
the second phase of a multistep sealed Bid, or an Addendum issued following initial
Closing, if the Contractind\gency did not previously provide Bidders the opportunity
to protest such exclusion or Addendum.
(5) Procedure for Phase One of Multistep Sealed Bids
(a) Form. Multistep sealed bidding shall be initiated by the issuance of an Invitation to
Bid in the fam and manner required for competitive sealed Bids except as hereinafter
provided. In addition to the requirements set forthi042-0255(2), the multistep
Invitation to Bid shall state:
(A) That unpriced technical Bids are requested,;
(B) Whether price Ris are to be submitted at the same time agrioed technical
Bids; if they are, that such price Bids shall be submitted in a separate sealed
envelope;
(C) That the solicitation is a multistep sealed Bid Procurement, and priced Bids will
be considered dyin the second phase and only from those Bidders whaese un
priced technical Bids are found eligible in the first phase;
(D) The criteria to be used in the evaluation ofuited technical Bids;
(E) That the Contracting Agency, to the extent that it fimelsessary, may conduct
oral or written discussions for the purposes of clarification of thpriced
technical Bids;
(F) That the Goods or Services being procured shall be furnished generally in
accordance with the Bidder's technical Bid as found tanladlyf eligible and shall
meet the requirements of the Invitation to Bid.
(G) Whether Bidders excluded from subsequent phases have a right to protest the
exclusion before the notice of intent to Award. Such information can be given or
changed by Addenda.
(b) Addenda to the Invitation to Bid. After receipt ofpriced technical Bids,
Addenda to the Invitation to Bid shall be distributed only to Bidders who submitted
un-priced technical Bids.
(c) Receipt and Handling of Upriced Technical Bids. Upriced tchnical Bids need
not be opened publicly.
(d) Evaluation of UrPriced Technical Bids. Upriced technical Bids submitted by
Bidders shall be evaluated solely in accordance with the criteria set forth in the
Invitation to Bid. Unpriced technical Bids shdbe categorized as:
(A) Eligible;
(B) Potentially eligible; that is, reasonably susceptible of being made eligible; or
(C) Ineligible. The Contracting Agency shall record in writing the basis for
determining a Bid ineligible and make it part of the Prement file. The
Contracting Agency may initiate phase two of the procedure if, in the Contracting
Agency's opinion, there are sufficient eligible-pimiced technical Bids to assure
effective price competition in the second phase without technical disnasHithe
Contracting Agency finds that such is not the case, the Contracting Agency may
issue an Addendum to the Invitation to Bid or engage in technical discussions as set
forth in subsection (5)(e) of this rule.
(e) Discussion of Uipriced Technical Ris. The Contracting Agency may seek
clarification of a technical Bid by any eligible, or potentially eligible Bidder. During
the course of such discussions, the Contracting Agency shall not disclose any
information derived from one vpriced technical Bido any other Bidder. Once
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discussions are begun, any Bidder who has not been notified that its Bid has been
finally found ineligible may submit supplemental information amending its technical
Bid at any time until the Closing of the final step establidhethe Contracting
Agency. Such submission may be made at the request of the Contracting Agency or
upon the Bidder's own initiative.
(f) Notice of Ineligible Unpriced Technical Bid. When the Contracting Agency
determines a Bidder's tpriced technical Bido be ineligible, such Bidder shall not be
afforded an additional opportunity to supplement its technical Bids.
(g9) Mistakes During Multistep Sealed Bidding. Mistakes may be corrected or Bids
may be withdrawn during phase one:
(A) Before unpriced technial Bids are considered;
(B) After any discussions have commenced under subsection(5)(e);
(C) When responding to any Addenda of the Invitation to Bid; or
(D) In accord with @47-0470.
(6) Procedure for Phase Two of Multistep Sealed Bids
(a) Initiation. Upon the completion of phase one, the Contracting Agency shall either:
(A) Open price Bids submitted in phase one (if price Bids were required to be
submitted) from Bidders whose 4miced technical Bids were found to be eligible;
or
(B) If price Bids havenot been submitted, technical discussions have been held, or
Addenda to the Invitation to Bid have been issued, invite each eligible Bidder to
submit a price Bid.
(b) Conduct Phase Two shall be conducted as any other competitive sealed Bid
Procurement exapt:
(A) As specifically set forth in this rule;
(B) No public notice need be given of this invitation to submit price Bids because
such notice was previously given.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.055
[Adopted by Order NO. 20034, enacted -24-05, Amended by Order No. 20688, enacted 1/31/08

C-047-0260 Competitive Sealed Proposals
(1) Generally. A Contracting Agency may procure Goods or Services by competitive
seal@l Proposals as set forth in ORS 279B.060. A Request for Proposal is used to initiate
a competitive sealed Proposal solicitation and shall contain the information required by
ORS 279B.060(2) and by section 2 of this rule. The Contracting Agency shallgrovid
public notice of the competitive sealed Proposal as set fortkOh7D300.
(2) Request for Proposal In addition to the provisions required by ORS 279B.060(2),
the Request for Proposal shall include the following:
(a) General Information
(A) Notice ofany preOffer conference as follows:
(i) The time, date and location of any géfer conference; and
(i) Whether attendance at the conference will be mandatory or voluntary; and
(i) A provision that provides that statements made by the Contracting Agg 6 s
representatives at the conference are not binding upon the Contracting Agency
unless confirmed by Written Addendum.
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(B) The form and instructions for submission of Proposals and any other special
information, e.g., whether Proposals may be submigyeelectronic means (See C
047-0330 for required provisions of electronic Proposals);
(C) The time, date and place of Opening;
(D) The office where the Solicitation Document may be reviewed;
(E)P r o p ocsr#ficatioa of nondiscrimination in obtainingqeired
subcontractors in accordance with ORS 279A.110(4); and
(F) How the Contracting Agency will notify Proposers of Addenda and how the
Contracting Agency will make Addenda available. (Se@@0430).
(b) Contracting Agency Need The character of the @&ds or Services the
Contracting Agency is purchasing including, if applicable, a description of the
acquisition, Specifications, delivery or performance schedule, inspection and
acceptance requirement8s required by ORS 279B.0@Be Contractinhge ncy 6 s
description of its need to purchase must:
(A) Identify the scope of the work to be performed under the resulting Contract, if the
Contracting Agency awards one;
(B) Outline the anticipated duties of the Contractor under any resulting Contract;
(C) Estabksh the expectations for the Contractor's performance of any resulting
Contract;and
(D) Unless the Contractor under any resulting Contract will provide architectural,
engineering and land surveying services or related services that are subject to ORS
279C100 to 279C.125, or the Contracting Agencydood cause specifies otherwise,
the scope of work must require the Contractor to meet the highest standards prevalent
in the industry or business most closely involved in providing the Goods or Services
that the Contracting Agency is purchasing.
(c) Proposal and Evaluation Process
(A) The anticipated solicitation schedule, deadlines, protest process, and evaluation
process;
(B) The Contracting Agency shall set forth selection criteria in the Solicitation
Docurnrent in accordance with the requirements of ORS 279B.060(2)(h)(E); and
(C) If the Contracting Agency intends to Award Contracts to more than one
Proposer pursuant to-@7-0600(4)(d), the Contracting Agency must state in the
Solicitation Document that it ngaaward to more than one Proposer.
(d) Applicable Preferencesdescribed in ORS 279A.125(2) and 282.210.
(e) [reserved]
(H Contract terms and conditions. Contractual termand conditions the Contracting
Agency determines are applicable to the Procurererriequired by ®RS 279B.060
the Contract terms and conditiomsu st speci fy the consequences
failure to perform the scope of work tmr meet the performance standards established
by the resulting Contract. Thosensequences may indie, but are not limited to:
(A) The Contracting Agency's reduction or withholding of payment under the
Contract;
(B) The Contracting Agency's right to require the Contractor to perform, at the
Contractor's expense, any additional work necessary to pettieratope of work or
to meet the performance standards established by the resulting Contract; and
(C) The Contracting Agency's rights, which the Contracting Agency may assert
individually or in combination, to declare a default of the resulting Contract, t
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terminatethe resulting Contract, and to seek damages and other relief available under
the resultingContract or applicable law.

(3) The Contracting Agency may include the applicable contractual terms and
conditionsin the form of Contract provisions, tagal concepts to be included in the
resultingContract. Further, the Contracting Agency may specify that it will include or
useProposer's terms and conditions that have beenggetiated undet-047- 0551,

but the Contracting Agency may only includeuse a Proposer's pnegotiatederms

and conditions in the resulting Contract to the extent those terms and conditioois do
materially conflict with the applicable contractual terms and conditions.

(4) For multiple Award Contracts, the Contractingesgy may enter into Contracts

with different terms and conditions with each Contractor to the extent those terms and
conditions do not materially conflict with the applicable contractual terms and
conditions.

Stat. Auth.: ORS 279A.065
Stats. Implemented®RS 279B.060
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 2021, enacte®/18/10]

C-047-0261 Procedures for Competitive Range, Mulitiered and Multistep

Proposals

(1) Generally. A Contracting Agency may procure Goods or Services employing any
combination of the methods of Contractor selection as set forth in ORS 279B.060(6)(b).
In addition to the procedures set forth ¥*O€7-0300 through €47-0490 for methods of
Contractor selectigrContracting Agency may provide for a multitieredmulti-step
selection process that permits award to the highest ranked Propasgitiat or step,
callsfor the establishment of a Compet&iRangeor permits either serial or competitive
simultaneousliscussions or negotiatiomsth one or more Proposer# Contracting
Agencymayemployone or more or any combinationtbe procedures set forth in this
rule for Competitive Range, multiered and multistep Proposals.

(2) Solicitation Protest. Prior to the initial Closing, a Contracting Agency shall provide
an opportunity to protest the solicitation under ORS 279B.405 a0vi7@730.

(3) Addenda Protest A Contracting Agency may provide apportunity to protest,
pursuant @47-0430, any Addenda issued pursuant to ORS 279B.060(6)(d).

(4) Exclusion Protest A Contracting Agency may provide before the notice of an intent
to Award an opportunity for a Proposer to protest exclusion from the €tiimp Range

or from subsequent phases of mtiktred or multistep sealed Proposals as set forth in C
047-0720.

(5) Administrative Remedy. Proposers may submit a protest to any Addenda or to any
action by the Contracting Agency that has the effect diidkrg the Proposer from
subsequent phases of a multifiered or multistep Request for Proposals to the extent
such protests are provided for in the Solicitation Document. Failure to so protest shall be
considered t he Pr op o snestrative rerheay niaderawilalbleoto pur s u e
the Proposer by the Contracting Agency.

(6) Award Protest. A Contracting Agency shall provide an opportunity to protest its
intent to Award a Contract pursuant to ORS 279B.410 afd ©0740. An Affected
Proposer may ptest, for any of the bases set forth #0€7-0720(2), its exclusion from

the Competitive Range or any phase of a ntigted or multistep sealed Proposal, or an
Addendum issued following initial Closing, if the Contracting Agency did not previously
provide Proposers the opportunity to protest such exclusion or Addendum.
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Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.060
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 20PQ, enacte®/18/10]

C-047-0262 Competitive RangeDiscussions and Negotiations
(1) Competitve Range When a Contracting Agencyods soli
pursuant to ORS 279B.060(6)(b) calls for the Contracting Agemegtablish a
Competitive Range at any stage in the Procurement process, it shall do so as follows:
(a) Determining Competitive Range
(A) The Contracting Agency shall establish a Competitive Range after evaluating
all Responsive Proposals in accordawit@ the evaluation criteria set forth in the
Request for Proposals. After evaluation of all Proposals in accordance with the
criteria set forth in the Request for Proposals, the Contracting Agency shall
determine and rank the Proposers in the Competamge. Notwithstanding the
foregoing, a Contractinggency may establish a Competitive Range of all
Proposers to enter into discussions iAtbposers for the purpose of correcting
deficiencies in Proposals under subsection thisfrule.
(B) The Contrating Agency may increase decreaséhe number of Proposers in
the Competitive Range if the Contracting Agency's evaluation of Proposals
establishes a natural break in the scores of Proposers indicating a number of
Proposers greater lessthan the inital Competitive Range are closely
competitive, or have a reasonable chance of being determined the most
advantageous Proposer.
(b) Protesting Competitive Rang€he Contracting Agency shall provide Written
notice to all Proposers identifying Proposers g @ompetitive Range. A Contracting
Agency may provide an opportunity for Proposers excluded from the Competitive
Range to protest the Contracting Agency's evaluation and determination of the
Competitive Range in accordance witf0€7-0720.
(c) Intent to Avard; Discuss or Negotiatdfter determination of the Competitive
Range and after any protest period provided in accordance with subsection (1)(b)
expires, or after the Contracting Agency has provided a final response to any protest,
whichever date is lat, the Contracting Agency may either:
(A) Provide Written notice to all Proposers in the Competitive Range of its intent to
Award the Contract to the highestnked Proposer in the Competitive Range.
(i) An unsuccessful Proposer may protest the Contaétgency's intent to
Award in accordance with-047-0740 and ORS 279B.410.
(ii) After the protest period provided in accordance witb47-0740 expires, or
after the Contracting Agency has provided a final response to any protest,
whichever date is latethe Contracting Agency shall commence negotiations in
accordance with section (3) of this rule witie highestranked Proposen the
Competitive Range; or
(B) Engage in discussions with Proposers in the Competitive Range and accept
revised Proposals frothem as set forth in section (2) of this rule and following
such discussions and receipt and evaluation of revised Proposals, conduct
negotiations as set forth in section (3) of this rule with the Proposers in the
Competitive Range.
(2) Discussions; Revied Proposals If the Contracting Agency chooses to enter into
discussions with and receive best and final Offers (S84 &0D262(4))from all
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Proposers submitting Responsiveoposals or all Proposers in the Competitive Range
(coll ecti veler die)dntgctibglAgency shallproceed as follows:
(a) Initiating DiscussionsThe Contracting Agency shall initiate oral or written
di scussions with all deligible Proposerso r
provisions of theRequest folProposalghat the Contracting Agency identified in the
Request for Proposads the subject of discussions. The Contracting Agency may
conduct discussions for the following purposes:
(A) Informing eligible Proposers of deficiencies in their initial Prage;s
(B) Notifying eligible Proposers of parts of their Proposals for which the
Contracting Agency would like additional information; or
(C) Otherwise allowing eligible Proposers to develop revised Proposals that will
allow the Contracting Agency to obtdime best Proposal based on the
requirements and evaluation criteria set forth in the Request for Proposals.
(b) Conducting Discussion3 he Contracting Agency may conduct discussions with
each eligible Proposer necessary to fulfill the purposes of ttti®se, but need not
conduct the same amount of discussions with each eligible Proposer. The Contracting
Agency may terminate discussions with any eligible Proposer at any time. However,
the Contracting Agency shall offer all eligible Proposers the sapertunity to
discuss their Proposals with the Contracting Agency before the Contracting Agency
notifies eligible Proposers of the date and time pursuant to section 4 that best and final
Proposals will be due.
(A) In conducting discussions, the Contractigency:
(i) Shall treat all eligible Proposers fairly and shall not favor any eligible
Proposer over another;
(i) Shall disclose other eligible Propos@Psoposals or discussions only in
accordance witlORS279B.060(6)(a)(B) or (C);
(i) May adjust theevaluation of a Proposal as a result of a discussion under this
section. The conditions, terms, or price of the Proposal may be altered or
otherwise changed during the course of the discussions provided the changes are
within the scope of the Request féroposal.
(B) At any time during the time allowed for discussions, the Contracting Agency
may:
(i) Continue discussions with a particular eligible Proposer;
(i) Terminate discussions with a particular eligible Proposer and continue
discussions with othegligible Proposers; or
(i) Conclude discussions with all remaining eligible Proposers and provide
notice pursuant to section 4 of this rule to the eligible Proposers requesting best
and final Offers.
(3) Negotiations
(a) Initiating NegotiationsThe Cotracting Agency may commence serial
negotiations with the highesanked eligible Proposers or commence simultaneous
negotiations with all eligible Proposers as follows:
(A) After initial determination of which Proposals are Responsive; or
(B) After initial determination of the Competitive Range in accordance with section
(1) of this rule; or
(C) After conclusion of discussions with all eligible Proposers and evaluation of
revised Proposals (See section (2) of this rule).
(b) Conducting Negotiations
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(A) Soope. The Contracting Agency may negotiate:
(i) The statement of Work;
(i) The Contract Price as it is affected by negotiating the statement of Work;
and
(i) Any other terms and conditions reasonably related to those expressly
authorized for negotiatioim the Request for Proposals or Addenda thereto.
Accordingly, Proposers shall not submit, and the Contracting Agency shall not
accept, for negotiation any alternative terms and conditions that are not
reasonably related to those expressly authorized fyotiation in the Request
for Proposals or Addenda thereto.
(B) Terminating Negotiations. At any time during discussions or negotiations that
the Contracting Agency conducts in accordance with sections (2) or (3) of this rule,
the Contracting Agency may tainate discussions or negotiations with the highest
ranked Proposer, or tleigible Proposer with whom it is currently discussing or
negotiating, if the Contracting Agency reasonably believes that:
(i) Theeligible Proposer is not discussing or negotigtin good faith; or
(if) Further discussions or negotiations with gigible Proposer will not result
in the parties agreeing to the terms and conditions of a final Contract in a timely
manner.
(c) Continuing Serial Negotiation$f the Contracting Agencis conducting serial
negotiations and the Contracting Agency terminates negotiations niligéle
Proposer in accordance with paragraph 3(b)(B) of this rule, the Contracting Agency
may then commence negotiations with the next highest sasligigle Proposer, and
continue the process described in section (3) of this rule until the Contracting Agency
has either:
(A) Determined to Award the Contract to thkgible Proposer with whom it is
currently discussing or negotiating; or
(B) Completed one rounaff discussions or negotiations with aligible Proposers,
unless the Contracting Agency provided for more than one round of discussions or
negotiations in the Request for Proposals, in which case the Contracting Agency
shall continue to negotiate untildetermines that it has completed all necessary
rounds of discussions or negotiations.
(d) Competitive Simultaneous Negotiatioristhe Contracting Agency chooses to
conduct competitive negotiations, the Contracting Agency may negotiate
simultaneously Wwh competingeligible Proposers. The Contracting Agency:
(A) Shall treat alkligible Proposers fairly and shall not favor agligible Proposer
over another;
(B) May disclose otheeligiblePr oposer 6s Proposals or t
negotiations with othegligible Proposers only if the Contracting Agency notifies
all of theeligible Proposers with whom the Contracting Agency will engage in

negotiations of the Contracting Agencyods

negotiations with angligible Proposer
(e) Any oral modification of a Proposal resulting from negotiations under this section
(3) shall be reduced to Writing by the Proposer.
(4) Best and Final Offers If aContracting Agency requirdgest and final Offerst shall
establish a common datedatime by whicheligible Proposers must submit best and final
Offers. Best and final Offers shall be submitted only once; provided, however, the
Contracting Agency may make a written determination that it is in the Contracting

S
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Agencyo6s b e sductaddtioralrdiscsigsions, aegatiaions or change the
Contracting Agencyob6s requirements and requir
Offers. Otherwise, no discussion of or changes in the best and final Offers shall be

allowed prior to AwardAll eligible Proposers shall also be informed if they do not

submit notice of withdrawal or another best and final Offer, their immediately previous

Offer will be construed as their best the final Offer. The Contracting Agency shall

evaluate Offers as modified biye best and final Offer. The Contracting Agency shall

conduct evaluations conducted as described@®Z0600. The Contracting Agency

shall not modify evaluation factors or their relative importance after the date and time

that best and final Offers adeie.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279B.060

[Adopted by Order NO. 20054, enacted-24-05; Amended by Order No. 20688, enacted 1/31/08
amended by Order No. 2011, enacte®/18/1Q]

C-047-0263 Multistep Sealed Proposals
(1) Generally. A Contracting Agency may procure Goods or Services by using multistep
competitive sealed Proposals pursuant to ORS 279.060(6)(b)(G).
(2) Phased ProcesaViultistep sealed Proposals is a pféh®rocurement process that
seeks necessary information orpniced technical Proposals in the initial phase and
invites Proposers who submitted technically qualified Proposals in the initial phase to
submit competitive sealed price Proposals on the teghAroposers in the final phase.
The Contract shall be Awarded to the Responsible Proposer submitting the most
Advantageous Proposal in accordance with the terms of the Solicitation Document
applicable to the final phase. If time is a factor, the Cotitg@&\gency may require
Proposers to submit a separate sealed price Proposal during the initial phase to be opened
after the technical evaluation.
(3) Public Notice. Whenever multistep sealed Proposals are used, public notice for the
first phase shall beiggn in accordance with-047-0300. Public notice is not required
for the subsequent phases. However, a Contracting Agency shall give notice of the
subsequent phases to all Proposers and inform any Proposers excluded from the
subsequent phases of the rightiny, to protest exclusion pursuant teD&€7-0720.
(4) Procedure for Phase One of Multistep Sealed Proposals
(a) Form Multistep sealed Proposals shall be initiated by the issuance of a Request for
Proposal in the form and manner required for conmipetgealed Proposals except as
provided in this rule. In addition to the requirements set forth@Z0260(2), the
multistep Request for Proposal shall state:
(A) That unpriced technical Proposals are requested,;
(B) Whether price Proposals are to bbrsiited at the same time as-priced
technical Proposals; that if they are, such price Proposals shall be submitted in a
separate sealed envelope;
(C) That the solicitation is a multistep sealed Proposal Procurement, and that priced
Proposals will be coiidered only in the subsequent phases from those Proposers
whose urpriced technical Proposals are found qualified in the first phase;
(D) The criteria to be used in the evaluation ofpuiced technical Proposals;
(E) That the Contracting Agency, to theemt that it finds necessary, may conduct
oral or written discussions of the-pniced technical Proposals;
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(F) That the Goods or Services being procured shall be furnished generally in
accordance with the Proposer dgualfiesc hni cal |
and shall meet the requirements of the Request for Proposal.
(G) Whether Proposers excluded from subsequent phases have a right to protest the
exclusion. Such information can be given or changed through Addenda.
(b) Addenda to the Request fBroposal After receipt of umpriced technical
Proposals, Addenda to the Request for Proposal shall be distributed only to Proposers
who submitted wpriced technical Proposals.
(c) Receipt and Handling of Upriced Technical Proposaldn-priced technical
Proposals need not be opened publicly.
(d) Evaluation of UrPriced Technical Proposaldn-priced technical Proposals shall
be evaluated solely in accordance with the criteria set forth in the Request for
Proposal. Uspriced technical Proposals shall la#egorized as:
(A) Qualified;
(B) Potentially qualified; that is, reasonably susceptible of being made qualified; or
(C) Unqualified. The Contracting Agency shall record in writing the basis for
determining a Proposal unqualified and make it part of tbeUPement file. The
Contracting Agency may initiate phase two of the procedure if, in the Contracting
Agency's opinion, there are sufficient qualified or potentially qualifiegpnced
technical Proposals to assure effective price competition in thecspbase
without technical discussions. If the Contracting Agency finds that such is not the
case, the Contracting Agency shall issue an Addendum to the Request for Proposal
or engage in technical discussions as set forth in subsection 4(e).
(e) Discussiomf Un-priced Technical Proposalfhe Contracting Agency may seek
clarification of a technical Proposal of any Proposer who submits a qualified, or
potentially qualified technical Proposal. During the course of such discussions, the
Contracting Agency shiahot disclose any information derived from onepriced
technical Proposal to any other Proposer. Once discussions are begun, any Proposer
who has not been notified that its Proposal has been finally found unqualified may
submit supplemental informati@amending its technical Proposal at any time until the
Closing date established by the Contracting Agency. Such submission may be made at
the request of the Contracting Agency or uf
(H Notice of Unqualified Urpriced Techrial ProposalWhen the Contracting
Agency det er mi npeicedtechnieal RPrgposal ® bedusqualified, such
Proposer shall not be afforded an additional opportunity to supplement its technical
Proposals.
(g) Mistakes During Multistep Sealed Paxals Mistakes may be corrected or
Proposals may be withdrawn during phase one:
(A) Before unpriced technical Proposals are considered;
(B) After any discussions have commenced under subsection 4(e) of this rule;
(C) When responding to any Addenda te Bequest for Proposal; or
(D) In accordance with ©47-0470.
(5) Procedure for Subsequent Phases
(a) Initiation. Upon the completion of phase one, the Contracting Agency shall either:
(A) Open price Proposals submitted in phase one (if price Proposaseggired
to be submitted) from Proposers whosepuioced technical Proposals were found to
be qualified; or
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(B) If price Proposals have not been submitted, technical discussions have been
held, or Addenda to the Request for Proposals have been igsuxleach
qualified Proposer to submit price Proposals.
(b) Conduct Phase two shall be conducted as any other competitive sealed Proposal
solicitation except:
(A) As specifically set forth in this rule; and
(B) No public notice need be given of the resfue submit price Proposals because
such notice was previously given.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.060
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0265 Small Procurements

(1) Generally. For Procurements of Goods or Services less than or equal to $5,000 a
Contracting Agency may Award a Contract as a small Procurement pursuant to ORS
279B.065 and in accordance with policies and procedures promulgated by the
Contracthg Agency pursuant to ORS 279A.070.

(2) Amendments A Contracting Agency may amend a Public Contract Awarded as a
small Procurement in accordanced€7-0800, but the cumulative amendments shall not
increase the total Contract Price to greater than $6,000.

Stat. Auth.: ORS 279A.065 & ORS 279B.065
Stats. Implemented: ORS 279B.065
[Adopted by Order NO. 20034, enacted-24-05]

C-047-0270 Intermediate Procurements

(1) Generally. For Procurements of@®ds or Services greater than $5000 and less than
or equal to $150,000, a Contracting Agency may Award a Contract as an intermediate
Procurement pursuant to ORS 279B.070.

(2) Written Solicitations. For intermediate Procurements equal to or exceeding $¥5,00
a Contracting Agency shall use a Written solicitation to obtain quotes, Bids or Proposals.
(3) Negotiations A Contracting Agency may negotiate witlpepspective Contractor

who offers to provide Goods or Services in response to an intermediate Preatioem
clarify its quote orOffer, or to effect modifications that will make the quoteGifer
moreadvantageous to the Contracting Agency.

(4) Amendments A Contracting Agency may amend a Public Contract Awarded as an
intermediate Procurement in accande with G047-0800f C 0 n tAmeadmient®

Stat. Auth.: ORS 279A.065 & ORS 279B.070

Stats. Implemented: ORS 279B.070

[Adopted by Order NO. 20084, enacted-24-05; Amended by Order No. 20683, enacted 1/31/08
amended by Order No. 2011, enacte®/18/10]

C-047-0275 Solesource Procurements

(1) Generally. A Contracting Agency may Award a Public Contract without competition

as a solesource Procurement pursuant to the requirements of ORSQ72B

(2) Public Notice. I f, but for the Contracting Agencydé
into a Contract as a ses®urce, a Contracting Agency would be required to select a
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Contractor using source selection methods set forth in either ORS 279B O8&%5or
279B.060, a Contracting Agency shall give public notice of the Contract Review

Aut horityds determination that the Goods
available from only one source in a manner similar to public notice of competitilszise

Bids under ORS 279B.055(4) and0@7-0300. The public notice shall describe the

Goods or Services to be acquired by a-solerce Procurement, identify the prospective
Contractor and include the date, time and place that protests are due. The i@gntract
Agency shall give such public notice at least seven (7) Days before Award of the
Contract.

(3)Protest An Affected Person may protest the
determination that the Goods or Services or class of Goods or Services are avaitable
only one source in accordance witk0&7-0710.

Stat. Auth.: ORS 279A.065 & ORS 279B.075
Stats. Implemented: ORS 279B.075
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0280 Emergency Procurements

A Contracting Agency may Award a Public Contract as an Emergency Procurement
pursuant to the requirements of ORS 279B.080. When an Emergency Procurement is
authorized, the Procurement shall be made with competition trestsenable and
approprateunder the circumstancesiowever, for emergency procurement of
construction services that are not public improvements, see ORS 279B.080(2).
contract awarded as an Emergency Procurement may be amended as set f0d# in C
0800.

Stat. Auth.: ORR79A.065
Stats. Implemented: ORS 279B.080
[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 206888, enacted 1/31/08

C-047-0285 Contract-Specific Special Procurements

(1) Generally. A Contracting Agency may Award a Public Contract as a contract

specific Special Procurement pursuant to the requirements of ORS 279B.085.

(2) Public Notice. A Contracting Agency shall give public notice of its request for

approval of a antractspecific Special Procurement in a manner similar to public notice

of competitive sealed Bids under ORS 279B.055(4) a0d 20300. The public notice

shall describe the Goods or Services to be acquired through the Special Procurement. The
Contractig Agency shall give such public notice of its request for approval of a centract
specific Special Procurement at least seven (7) Days prior to the approval of the Special
Procurement by the Contract Review Authority.

(3) Protest. An Affected Person may ptest the approval of or request for approval of a
contractspecific Special Procurement in accordance with ORS 279B.400-84d-C

0700.

(4) Approval Procedure. To seek approval of a contraggecific special procurement, a
Contracting Agency shall subnatwritten request to the Board that describes the

proposed contracting procedure, the goods or services to be acquired, and the
circumstances that justify the use of a special procurement under the standards set forth in
subsection (5) of this section.

(5) Approval Standard. The Board may approve a contrapecific special

procurement if it finds that the written request submitted under subsection (4) of this

or

Co
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section demonstrates that the use of a special procurement as described in the request, or
analternative procedure prescribed by the Board will:
(a) Be unlikely to encourage favoritism in the awarding of public contracts or to
substantially diminish competition for public contracts; and
(b)(A) Result in substantial cost savings to the contraetgency or to the public; or
(B)Otherwise substantially promote the public interest in a manner that could not
practicably be realized by complying with requirements that are applicable under
ORS 279B.055, 279B.060, 279B.065 or 279B.070 or under any digsel
thereunder.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.085
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0286 Class Special Procurements; Definitions

Contracting Agencies may award Class Special Procurements in classes approved by the
Board, pursuant to ORS 279B.085. Class Special Procurements allow Contracting
Agencies to enter into a series of contracts over time without following the requirement

of competitive sealed bidding, competitive proposals, or intermediate procurements,

provided that the contract is within a class described 04 Z0288.
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0288 Class Special Procurements; by Rule
The Board declares the following as class special procurements:

(1) Equipment Repair and Overhaul
Contracts for equipment repair or overhaul may be let without obtaining competitive Bids
or Propoals , subject to the following conditions:
(a) Service and/or parts required are unknown and the cost cannot be determined
without extensive preliminary dismantling or testing; or
(b) Service and/or parts required are for sophisticated equipment fdr sg&cially
trained personnel are required and such personnel are available from only one source.
(c) If the contract exceeds $50,000, the Contracting Agency shall document in its
procurement file the reasons why competitive Bids or Proposals were deebed
impractical.

(2) Laboratory and Medical Supplies

The Contracting Agency may, regardless of dollar value and without obtaining
competitive Bids or Proposals, contract for the direct purchase of laboratory and medical
supplies.

(3) Gasoline, Desel Fuel, Heating Oil, Lubricants, Asphalt, and Rock

The Contracting Agency is exempt from competitive Bid or Proposal requirements for
the purchase of gasoline, diesel fuel, heating oll, lubricants, asphalts and rock if the
Contracting Agency seeks cpetitive quotes, makes its purchase from the least
expensive source, and retains written justification for the purchase made.

(4) Copyrighted Materials.
The Contracting Agency may purchase copyrighted materials without obtaining
competitive Bids or Progsals, and regardless of dollar value, if there is only one known
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supplier available for such goods. Examples of copyrighted materials covered by this
exemption may include, but are not limited to, new books, periodicals, curriculum
materials, reference netals, audio and visual media, and noassmarketed software
from a particular publisher or its designated distributor.

(5) Purchases of Used Personal Property

The Contracting Agency may purchase used personal property without obtaining
competitiveBids or Proposals. For purchases of used personal property over $50,000,
three competitive quotes shall be obtained. If three quotes are not available, a written
record must be made of the attempt to obtain quotes.

(6) Advertising Contracts.
The Contrating Agency may purchase advertising, regardless of dollar value, without
obtaining competitive Bids or Proposals.

(7) Temporary Housing Services
Contracts for temporary housing are exempt from competitive Bids or Proposals under
the following conditims:
(a) When the prompt execution of a contract is required to provide temporary short
term shelter.
(b) The term of the contract is not to exceed one year.
(c) The Contracting Agency should, where feasible, obtain competitive quotes.

(8) Food ServiceContracts.

(a)For purposes of this rule, food service means a contract in which the contractor

agrees to perform for the Contracting Agency all of the following functions: the

purchase, preparation, and service of meals and related services.

(b)Contractdor food services may be let without competitive Bids or Proposals

subject to the following conditions:
(A)Prior to the selection of a contractor, the Contracting Agency has made
reasonable efforts to inform known companies providing food services of the
subject matter of the contract and solicit proposals including public advertisements
in at least one newspaper of general circulation in the area where the contract is to
be performed.
(B) The contractor is selected on the basis of the most competitare off
considering cost, quality of the product and the service to be rendered.

(9) Food Items
Contracts for food items are exempt from competitive Bids or Proposals. The
Contracting Agency should, where feasible, obtain competitive quotes.

(10) Insurance Contracts

Contracts for insurance, including employee benefit insurance, may be awarded directly
to an insurer after the Contracting Agency obtains proposals from an insurance consultant
or agent of record. The consultant or agent of record shalldetexd according to the
procedure for personal services contracts. Among the services to be provided by the
consultant is the securing of competitive proposals from insurance carriers for all
coverages for which the insurance consultant is given resjldgsdnd advice to the
Contracting Agency about the costs and benefits of the various proposals. The
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Contracting Agency may then negotiate or enter into the insurance contract that appears
the most advantageous to the Contracting Agency without achregig or issuance of
its own Request for Proposals.

(11) Contract Amendments

Contract amendments that increase the original contract price may be made without
obtaining competitive Bids or Proposals pursuant44@0800, provided however that
contractamendments relating to construction services are made pursuafg®0910.

(12) Ballots, Ballot Pages, and Ballot Cards
The Contracting Agency is exempt from competitive Bid or Proposal requirements for
the printing of ballots, including ballot pagand labeling of ballot cards.

(13) Concession Agreements

(a) Concession agreements may be let without competitive Bids or Proposals subject

to the following conditions:
(A) Prior to the selection of a contractor, the Contracting Agency had made
rea®nable efforts to inform known companies providing such services of the
subject matter of the contract and solicit proposals including public advertisements
in at least one newspaper of general circulation in the area where the contract is to
be performed.
(B) The contractor is selected on the basis of the most competitive offer
considering cost, quality of the product and the service to be rendered.

(b) For purposes of this rule, Afconcession

and requires a priva entity or individual to promote or sell, for its own business
purposes, specified types of goods or services from a site within a building or upon
lands owned by the Contracting Agency and under which the concessionaire makes

payments to the Contractifgg e ncy based, at | east in part,
revenue from sal es. The term ficoncession ¢

which is merely a flatee or peitfoot rental, lease, license, permit or other
arrangement for the use of public peuoty.

(14) Telecommunications Services
(a) The intent of this rule is for the Contracting Agency to secure the most
competitive, coseffective telecommunications services, while meeting service
performance requirements and reducing unnecessary athaiiive processing.

( b) ATel ecommunications Serviceso means tt

voice and data transmission facilities or services.
(c)In determining the appropriate procurement method for telecommunications
services, the Contréng Agency will determine whether competition exists. In
determining competition, the Contracting Agency may consider the following factors:
(A) The extent to which alternative providers exist in the relevant geographic and
service market.
(B) The exéent to which alternative services offered are comparable or
substitutable in technology service provided and performance. For example, if the
Contracting Agency's requirement is for digital services, analog services are not
comparable or substitutable.
(C) The extent to which alternative providers can respond to the Contracting
Agencyb6s interests in consistency and

cC 0N
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area, volume discounts, and centralized management. The Contracting Agency
must document for ghrecord its findings on these factors or any other factors used
in determining whether competition exists. In developing its findings, the
Contracting Agency may solicit the information either through informal telephone
or written contacts, or throughf@ermal request for information.
(d) Upon determination that competition does not exist for the relevant service and
geographical area, the Contracting Agency may proceed to secure the service on a sole
source basis, as described in these Rules, and fodcadl applicable rules and
procedures.

(15) Efficient Utilization of Existing Equipment or Supplies.

(a) If the efficient utilization of the existing equipment or supplies requires

compatible products or services of a particular manufacturer or, sbeContracting

Agency may purchase such particular product or service without obtaining

competitive Bids or Proposals, subject to the following conditions:
(A) The product or service is selected on the basis of the most competitive offer
consideringqal ity and cost. The term Acosto
but also other items of expense such as costs related to quality or conversion.
(B) Prior to awarding the contract, the Contracting Agency has made reasonable
effort to notify all knownvendors of competing or comparable products or services
of the intended specifications and invited such vendors to submit competing
proposals. If the purchase does not exceed $50,000, such notice and invitation may
be informal. If the amount of the puade exceeds $50,000, such notice shall
include advertisement in at least one newspaper of general circulation in the area
where the contract is to be performed and shall be timely to allow competing
vendors a reasonable opportunity to make proposals.

(16) Purchases through Federal Programs
Notwithstanding any other provisions of these Rules, a procurement may be made
without competitive bidding, competitive proposals, or other competition provided that:
(a) the procurement is made pursuant to a fedeogirpm described in ORS
279A.180,
(b) the Contracting Agency has federal authorization to purchase through the federal
program, and
(c) notice of intent is published as provided 19460440 for a Permissive
Cooperative Procurement if it is estimated tihe@ Contracting Agency will spend

more than $250,000
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0289 Availability of Exemptions

(1) A contract which is exempt from competitive bidgliander the statutes of the State

of Oregon retains that exemption regardless of any provisions of these Local Contract
Review Board rules.

(2) A contract which is exempt from competitive bidding under one of these Local
Contract Review Board rules is maibject to requirements contained in another of these

Local Contract Review Board rules.
[Adopted by Order NO. 20084, enacted-24-05]
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C-047-0290 Cooperative Procurements

A Contracting Agency magarticipate in, sponsor, conduct, or administer Cooperative
Procurements as set forth in ORS 279A.200 through 279A.225-@4&-0400 through
C-046-0480.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.205
[Adopted by Order NO. 20054, enacted-24-05]

PROCUREMENT PROCESS

C-047-0300 Public Notice of Solicitation Documents
(1) Notice of Solicitation Documents; FeeA Contracting Agencghall provide public
notice of every Solicitation Document in accordance with section (2) of this rule. The
Contracting Agency may give additional notice using any method it determines
appropriate to foster and promote competition, including:

(a) Mailing notice of the availability of the Solicitation Document to Persons that have

expressed an interest in the Contracting Ag
(b) Placing notice on the Contracting Agenc
(c) Placing notice onthe Contrach g Agency6s I nternet World W

(2) Advertising. A Contracting Agency shall advertise every notice of a Solicitation
Document as follows:
(a) The Contracting Agency shall publish the advertisement for Offers in accordance
with the requirementsf@RS 279B.055(4) and 279B.060(4); or
(b) A Contracting Agency may publish the advertisement for Offers on the
Contracting Agencyds Electronic Procurement
newspaper of general circulation as required by ORS 279L{{b5%if, by rule or
order, the Contracting Agencyds Contract Re
Contracting Agency to publish notice of Solicitation Documents on the Contracting
Agencyob6s Electronic Procurement System.
(3) Content of Advertisement All advertisements for Offers shall set forth:
(a) Where, when, how, and for how long the Solicitation Document may be obtained;
(b) A general description of the Goods or Services to be acquired;
(c) The interval between the first date of notice of the SdlficitaDocument given in
accordance with subsection 2(a) or (b) above and Closing, which shall not be less than
fourteen (14) Days for an Invitation to Bid and thirty (30) Days for a Request for
Proposals, unless the Contracting Agency determines thattarsihterval is in the
public's interest, and that a shorter interval will not substantially affect competition.
However, in no event shall the interval between the first date of notice of the
Solicitation Document given in accordance with subsectiond(é)) above and
Closing be less then seven (7) Days as set forth in ORS 279B.055(4)(f). The
Contracting Agency shall document the specific reasons for the shorter public notice
period in the Procurement file;
(d) The date that Persons must file applmagifor prequalification if prequalification
Is a requirement and the class of Goods or Services is one for which Persons must be
prequalified;
(e) The office where Contract terms, conditions and Specifications may be reviewed,;
() The name, title and adess of the individual authorized by the Contracting Agency
to receive Offers;
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(g9) The scheduled Opening; and

(h) Any other information the Contracting Agency deems appropriate.
(4) Obtaining Advertisement for Offers. An Offeror may obtain a copy of the
advertisement for Offers upon request.
(5) Fees The Contracting Agency may charge a fee or require a deposit for the
Solicitation Document.
(6) Notice of Addenda The Contracting Agency shall provide potential Offerors notice
of any Addenda to a Solicitath Document in accordance withG47-0430.

Stat. Auth.: ORS 279A.065, ORS 279B.055 & ORS 279B.060
Stats. Implemented: ORS 279B.055 & ORS 279B.060
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 2021, enacte®/18/10]

C-047-0310 Bids or Proposals are Offers

(1) Offer and Acceptance The Bid or Proposal is the Bidd
enter into a Contract.

(a) In competitive bidding and competititfeoposals, he Offer isalwaysa A Fi r m Of f er |,
i.e., the Offer shall be held open by the Of
for the period specified in<047-04800r C-049-0410. The Contracting Agency may

elect to accept the Offer at any time duringgpecified period, and th@ontracting

Agencyds Award of the Contract constitutes a
Offeror to the Contract.

(b) Notwithstanding the fact that a competitReo p o s a | is a AFirm Offer
specified in G047-0480, the Contracting Agency may elect to discuss or negotiate

certain contractual provisions, as identified in these rules or in the Solicitation Document,

with the Proposer. Where negotiation is permitted by the rules or the Solicitation

Document, Propass areobligatedto negotiate igood faith and only on those termms

conditionsthat the rules or the Solicitation Document have reserved for negotiation.

(2) Contingent Offers. Except to the extent the Proposer is authorized to propose certain

terms ad conditions pursuant to-@47-0262, a Proposer shall not make its Offer
contingent upon the Contracting Agencyb6s acc
(including Specifications) other than those contained in the Solicitation Document.

(3) Offeror's Acknowledgment By Signing and returning the Offer, the Offeror

acknowledges it has read and understands the terms and conditions contained in the
Solicitation Document and that it accepts and agrees to be bound by the terms and

conditions of the Solicitation @ument. If the Request for Proposals permitsposers

to proposealternative termsr conditionsunder G047-0262, the Offeror's Offer includes
anynonnegotiable terms and conditipagy proposed terms and conditions offered for

negotiation upon and tihe extent accepted by the Contracting Agency in Writamgl

Of ferordés agreement to perform the scope of
set forth in the final negotiated scope of work

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279A.068RS 279B.055 & ORS 279B.60

[Adopted by Order NO. 20084, enacted-24-05; Amended by Order No. 20683, enacted 1/31/08
amended by Order No. 2011, enacte@®/18/10]




APPENDIX C - 42

C-047-0320 Facsimile Bids and Proposals

(1) Contracting Agency Authorization. A Contracting Agency may authorize Offerors
to submit facsimile Offers. If the Contracting Agency determines that Bid or Proposal
security is or will be required, the Contracting Agency should ndioaize facsimile

Offers unless the Contracting Agency has another method for receipt of such security.
Prior to authorizing the submission of facsimile Offers, the Contracting Agency shall
determine that the Contracting Agency's equipment and personmaipaigle of

receiving the size and volume of anticipated Offers within a short period of time. In

addition, the Contracting Agency shall establish administrative procedures and controls:

(a) To receive, identify, record, and safeguard facsimile Offers;

(b) To ensure timely delivery of Offers to the location of Opening; and

(c) To preserve the Offers as sealed.
(2) Provisions To Be Included in Solicitation Documentin addition to all other
requirements, if the Contracting Agency authorizes a facsimile @lffeiContracting
Agency will include in the Solicitation Document the following:

(a) A provision substantially in the form

used in this Solicitation Document, means an Offer, modification of an Offer, or
withdrawal of an Offer that is transmitted to and received by the Contracting Agency
via a facsimile machineo;

(b) A provision substantially in the form

facsimile Offers in response to this Solicitation Document. The esEonse must

arrive at the place and by the time specif

(c) A provision that requires Offerors to Sign their facsimile Offers;

(d) A provision substantially in the form

reservestie right to Award the Contract solely on the basis of a facsimile Offer.

However, upon the Contracting Agency's request the apparent successful Offeror shall

promptly submit its complete original
(e) The data and compatibility characterstaf the Contracting Agency's receiving
facsimile machine as follows:

(A) Telephone number; and

(B) Compatibility characteristics, e.g. make and model number, receiving speed,

communications protocol; and
(H) A provision that the Contracting Agency is mesponsible for any failure
attributable to the transmission or receipt of the facsimile Offer including, but not
limited to the following:

(A) Receipt of garbled or incomplete documents;

(B) Availability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile machine;

(D) Delay in transmission or receipt of documents;

(E) Failure of the Offeror to properly identify the Offer documents;

(F) lllegibility of Offer documents; and

(G) Security and confiddiality of data.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20084, enacted-24-05]
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C-047-0330 Electronic Procurement
(1) Electronic Procurement Authorized.
(a) A Contracting Agency may conduct all phases of a Procurement, including without
limitation the posting of Electronic Advertisements and the receipt of Electronic
Offers, by electronic methods if and to the extent the Contracting Agency specifies in
a Solicitation Document, a request for quotes, or any other Written instructions on
how to participate in the Procurement.
(b) The Contracting Agency shall open an Electronic Offer in accordance with
electronic security measures in effect at the Contra&gency at the time of its
receipt of the Electronic Offer. Unless the Contracting Agency provides procedures
for the secure receipt of Electronic Offers, the Person submitting the Electronic Offer
assumes the risk of premature disclosure due to submissimsealed form.
(c) The Contracting Agencyds use of electrc
applicable statutes and rules. A Contracting Agency may limit the use of electronic
methods of conducting a Procurement as Advantageous to the Contraytimcy.
(d) If the Contracting Agency determines that Bid or Proposal security is or will be
required, the Contracting Agency should not authorize Electronic Offers unless the
Contracting Agency has another method for receipt of such security.
(2) Rules Gorerning Electronic Procurements The Contracting Agency shall conduct
all portions of an electronic Procurement in accordance with these did<ddi rules,
unless otherwise set forth in this rule.
(3) Preliminary Matters . As a condition of participatiom an electronic Procurement
the Contracting Agency may require potential Contractors to register with the
Contracting Agency before the date and time on which the Contracting Agency will first
accept Offers, to agree to the terms, conditions, or otheiregnents of a Solicitation
Document, or to agree to terms and conditions governing the Procurement, such as
procedures that the Contracting Agency may use to attribute, authenticate or verify the
accuracy of an Electronic Offer, or the actions that ¢stan electronic Signature.
(4) Offer Process A Contracting Agency may specify that Persons must submit an
Electronic Offer by a particular date and time, or that Persons may submit multiple
Electronic Offers during a period of time established inBleetronic Advertisement.
When the Contracting Agency specifies that Persons may submit multiple Electronic
Offers during a specified period of time, the Contracting Agency must designate a time
and date on which Persons may begin to submit ElectronicsQ#ed a time and date
after which Persons may no longer submit Electronic Offers. The date and time after
which Persons may no longer submit Electronic Offers need not be specified by a
particular date and time, but may be specified by a descriptidre @onditions that,
when they occur, will establish the date and time after which Persons may no longer
submit Electronic Offers. When the Contracting Agency will accept Electronic Offers for
a period of time, then at the designated date and time th@btiteacting Agency will
first receive Electronic Offers, the Contracting Agency must begin to accept real time
El ectronic Offers on the Contracting Agency?é
continue to accept Electronic Offers in accordance witisection 5(b) of this rule until
the date and time specified by the Contracting Agency, after which the Contracting
Agency will no longer accept Electronic Offers.
(5) Receipt of Electronic Offers
(a) When a Contracting Agency conducts an electronic Peawnt that provides that
all Electronic Offers must be submitted by a particular date and time, the Contracting
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Agency shall receive the Electronic Offers in accordance with these diGsidid
rules.
(b) When the Contracting Agency specifies that Pexsoay submit multiple
ElectronicOffers during a period of time, the Contracting Agency shall accept
Electronic Offers, and Persons may submit Electronic Offers, in accordance with the
following:
(A) Following receipt of the first Electronic Offer afteretiday and time the
Contracting Agency first receives Electronic Offers the Contracting Agency shall
post on the Contracting Agencyods Electron
a real time basis, the lowest Electronic Offer price or the highest rankantgydnic
Offer. At any time before the date and time after which the Contracting Agency
will no longer receive Electronic Offers, a Person may revise its Electronic Offer,
except that a Person may not lower its price unless that price is below the then
lowest Electronic Offer.
(B) A Person may not increase the price set forth in an Electronic Offer after the
day and time that the Contracting Agency first accepts Electronic Offers.
(C) A Person may withdraw an Electronic Offer only in compliance with these
division C-047 rules. If a Person withdraws an Electronic Offer, it may not later
submit an Electronic Offer at a price higher than that set forth in the withdrawn
Electronic Offer.
(6) Failure of the E-Procurement System In the event of a failure of tH@ontracting
Agencyb6s Electronic Procurement System that
submit Electronic Offers, protest or to otherwise participate in the Procurement, the
Contracting Agency may cancel the Procurement in accordance 0#i7-G660, or may
extend the date and time for receipt of Electronic Offers by providing notice of the
extension immediately after the Electronic Procurement System becomes available.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20884, enacted-24-05, Amended by Order No. 206888, enacted 1/31/08

BID AND PROPOSAL PREPARATION

C-047-0400 Offer Preparation

(1) Instructions. An Offeror shall submit and Sign its Offer in accordance with the
instructions set forth in the Solicitation Document. An Offeror shall initial and submit
any correction or erasure to its Offer prior to Opening in accordance with the
requiranents for submitting an Offer set forth in the Solicitation Document.

(2) Forms. An Offeror shall submit its Offer on the form(s) provided in the Solicitation
Document, unless an Offeror is otherwise instructed in the Solicitation Document.

(3) Documents An Offeror shall provide the Contracting Agency with all documents and
descriptive literature required by the Solicitation Document.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20084, enacted-24-05; Amended by Qder No. 200808, enacted 1/31/08
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C-047-0410 Offer Submission
(1) Product Samples and Descriptive Literature A Contracting Agency may require
product samples or descriptive literature if the Contractiggnty determines either is
necessary or desirable to evaluate the quality, features or characteristics of an Offer. The
Contracting Agency will dispose of product samples, or make them available for the
Offeror to retrieve in accordance with the SolictatDocument.
(2) Identification of Offers.
(a) To ensure proper identification and handling, Offers shall be submitted in a sealed
envelope appropriately marked or in the envelope provided by the Contracting
Agency, whichever is applicable. If the ContragtAgency permits Electronic Offers
or facsimile Offers in the Solicitation Document, the Offeror may submit and identify
Electronic Offers or facsimile Offers in accordance with these division 47 rules and
the instructions set forth in the Solicitatiom&@ment. The Contracting Agency shall
not consider facsimile or electronic Offers unless authorized by the Solicitation
Document provided however that the Contracting Agency at its discretion may accept
(if received prior to the Closing)facsimile modiication of an Offer or facsimile
withdrawal of an Offer
(b) The Contracting Agency is not responsible for Offers submitted in any manner,
format or to any delivery point other than as required in the Solicitation Document.
(3) Receipt of Offers The Offeor is responsible for ensuring the Contracting Agency
receives its Offer at the required delivery point prior to the Closing, regardless of the
method used to submit or transmit the Offer.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 20688, enacted 1/31/08

C-047-0420 Pre-Offer Conferences

(1) Purpose A Contracting Agency may hold pf@ffer conferences with prospae
Offerors prior to Closing, to explain the Procurement requirements, obtain information,
or to conduct site inspections.

(2) Required Attendance The Contracting Agency may require attendance at the pre
Offer conference as a condition for making aneff

(3) Scheduled Time If a Contracting Agency holds a p@ffer conference, it shall be

held within a reasonable time after the Solicitation Document has been issued, but
sufficiently before the Closing to allow Offerors to consider information provadédat
conference.

(4) Statements NotBinding St at ement s made by a Contracti
at the preOffer conference do not change the Solicitation Document unless the
Contracting Agency confirms such statements with a Written Addendume to t
Solicitation Document.

(5) Agency Announcement The Contracting Agency must set forth notice of any pre
Offer conference in the Solicitation Document in accordance wild 20255(2) or G
047-0260(2).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORE9A.065
[Adopted by Order NO. 20084, enacted-24-05]
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C-047-0430 Addenda to Solicitation Document
(1) Issuance; ReceiptThe Contracting Agency may change a Solicitation Document
only by Written Addenda. An Offeror shall provide Written acknowledgment of receipt
of all issued Addenda with its Offer, unless the Contracting Agency otherwise specifies
in the Addenda.
(2) Notice and Distribution. The Contracting Agency shall notify prospeet®fferors
of Addenda in a manner intended to foster competition and to make prospective Offerors
aware of the Addenda. The Solicitation Document shall specify how the Contracting
Agency will provide notice of Addenda and how the Contracting Agency whienlae
Addenda available before Closing, and at each subsequent step or tier of evaluation if the
Contracting Agency will engage in a multistep competitive sealed Bid process in
accordance with ©47-0257, or a multtiered or multistep competitive sealBdoposal
process in accordance with@7-0261 through €047-0263. The following is an
example of how a Contracting Agency may specify how it will provide notice of
Addenda: AContracting Agency will not mai
of ary Addenda on Contracting Agency's web site. Addenda may be downloaded off the
Contracting Agency's web site. Offerors should frequently check the Contracting
Agency's web site until Closing, i.e., at least once weekly until the week of Closing and
atleasbonce daily the week of the Closing. o
(3) Timelines; Extensions
(a) The Contracting Agency shall issue Addenda within a reasonable time to allow
prospective Offerors to consider the Addenda in preparing their Offers. The
Contracting Agency may extend t@dosing if the Contracting Agency determines
prospective Offerors need additional time to review and respond to Addenda. Except
to the extenjustified by a countervailing public interest, the Contracting Agency shall
not issue Addenda less than 72 howfke the Closing unless the Addendum also
extends the Closing.
(b) Notwithstanding subsection 3(a) of this rule, an Addendum that modifies the
evaluation criteria, selection process or procedure for any tier of competition under a
multistep sealed Bid aa multitiered or multistep sealed Proposal issued in
accordance with ORS 279B.060(6)(d) an@47-0261 through €47-0263 must be
issued no fewer than five (5) Days before the beginning of that tier or step of
competition, unless the Contracting Agencyedmines that a shorter period is
sufficient to allow Offerors to prepare for that tier or step of competition. The
Contracting Agency shall document the factors it considered in making that
determination, which may include, without limitation, the scojpda® changes to the
Solicitation Document, the location of the remaining eligible Proposers, or whether
shortening the period between issuing an Addendum and the beginning of the next tier
or step of competition favors or disfavors any particular Propmseroposers.
(4) Request for Change or ProtestUnless a different deadline is set forth in the
Addendum, an Offeror may submit a Written request for change or protest to the
Addendum, as provided in-@47-0730, by the close of the Contracting Agencgstn
business day after issuance of the Addendum, or up to the last day allowed to submit a
request for change or protest unde@47-0730, whichever date is later. If the date
established in the previous sentence falls after the deadline for receiviagtptotthe
Solicitation Document in accordance with087-0730, then the Contracting Agency may
consider an Offeror's request for change or protest to the Addendum only, and the
Contracting Agency shall not consider a request for change or protest ¢éosnmett

N
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added or modified by the Addendum. Notwithstanding any provision of this section (4) of
this rule, a Contracting Agency is not required to provide a protest period for Addenda
issued after initial Closing during a mutter or multistep Procureméeprocess

conducted pursuant to ORS 279B.055 or ORS 279B.060.

Stat. Auth.: ORS 279A.065 & ORS 279B.060
Stats. Implemented: ORS 279B.060
[Adopted by Order NO. 20054, enacted-24-05; Amended by Order No. 20688, enacted 1/31/08

C-047-0440 Pre-Closing Modification or Withdrawal of Offers
(1) Modifications. An Offeror may modify its Offer in Writing prior to the Closing. An
Offeror shall prepare and submit any modificatiorits Offer to the Contracting Agency
in accordance with ©47-0400 and @47-0410, unless otherwise specified in the
Solicitation Document. Any modification must include the Offeror's statement that the
modification amends and supersedes the prior Ofiee Offeror shall mark the
submitted modification as follows:
(a) Bid (or Proposal) Modification; and
(b) Solicitation Document Number (or other identification as specified in the Solicitation
Document).
(2) Withdrawals.
(a) An Offeror may withdraw its fier by Written notice submitted on the Offeror's
letterhead, Signed by an authorized representative of the Offeror, delivered to the
individual and location specified in the Solicitation Document (or the place of Closing
if no location is specified), angceived by the Contracting Agency prior to the
Closing. The Offeror or authorized representative of the Offeror may also withdraw its
Offer in person prior to the Closing, upon presentation of appropriate identification
and evidence of authority satisfagf to the Contracting Agency.
(b) The Contracting Agency may release an unopened Offer withdrawn under
subsection 2(a) of this rule to the Offeror or its authorized representative, after voiding
any date and time stamp mark.
(c) The Offeror shall mark thé/ritten request to withdraw an Offer as follows:
(A) Bid (or Proposal) Withdrawal; and
(B) Solicitation Document Number (or Other Identification as specified in the
Solicitation Document).
(3) Documentation The Contracting Agency shall include all docuntserelating to the
modification or withdrawal of Offers in the appropriate Procurement file.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORS 279B.055
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0450 Receipt, Opening, and Rearding of Offers; Confidentiality of Offers.

(1) Receipt A Contracting Agency shall electronically or mechanically tstemp or

handmark each Offer andng modification upon receipt. The Contracting Agency shall

not open the Offer or modification upon receipt, but shall maintain it as confidential and

secure until Opening. If the Contracting Agency inadvertently opens an Offer or a

modification prior to tke Opening, the Contracting Agency shall return the Offer or

modification to its secure and confidential state until Opening. The Contracting Agency

shall document the resealing for the Procure
inadvertently openedthe @fff due to i mproper identificatio
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(2) Opening and Recording A Contracting Agency shall publicly open Offers including
any modifications made to the Offer pursuant t043-0440(1). In the case of Invitations

to Bid, to the extent practibée, the Contracting Agency shall read aloud the name of

each Bidder, and such other information as the Contracting Agency considers
appropriate. However, the Contracting Agency may withhold from disclosure

information in accordance with ORS 279B.055(550§l 279B.060(5). In the case of
Requests for Proposals or voluminous Bids, if the Solicitation Document so provides, the
Contracting Agency will not read Offers aloud.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORS 279B.055
[Adopted byOrder NO. 200834, enacted-24-05]

C-047-0460 Late Offers, Late Withdrawals and Late Modifications

Any Offer received after Closing is late. An Offeror's request fondvawal or

modification of an Offer received after Closing is late. An Agency shall not consider late
Offers, withdrawals or modifications except as permitted-Bv¥@0470 or C047-0262.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implemented: ORE9B.055
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0470 Mistakes
(1) Generally. To protect the integrity of the competitive Procurement process and to
assure fair treatment of Offerors, a Contractingiay should carefully consider whether
to permit waiver, correction or withdrawal of Offers for certain mistakes.
(2) Contracting Agency Treatment of Mistakes A Contracting Agency shall not allow
an Offeror to correct or withdraw an Offer for an errojudgment. If the Contracting
Agency discovers certain mistakes in an Offer after Opening, but before Award of the
Contract, the Contracting Agency may take the following action:
(a) A Contracting Agency may waive, or permit an Offeror to correct, a minor
informality. A minor informality is a matter of form rather than substance that is
evident on the face of the Offer, or an insignificant mistake that can be waived or
corrected without prejudice to other Offerors. Examples of minor informalities include
anOf ferords failure to:
(A) Return the correct number of Signed Offers or the correct number of other
documents required by the Solicitation Document;
(B) Sign the Offer in the designated block, provided a Signature appears elsewhere
in the Offer, evidencingn intent to be bound; and
(C) Acknowledge receipt of an Addendum to the Solicitation Document, provided
that it is clear on the face of the Offer that the Offeror received the Addendum and
intended to be bound by its terms; or the Addendum involveddidffect price,
quality or delivery.
(b) A Contracting Agency may correct a clerical error if the error is evident on the
face of the Offer or other documents submitted with the Offer, and the Offeror
confirms the Contracting Agency's correction in Wqgti clerical error is an
Offeror's error in transcribing its Offer. Examples include typographical mistakes,
errors in extending unit prices, transposition errors, arithmetical errors, instances in
which the intended correct unit or amount is evidentitmpke arithmetic calculations
(for example a missing unit price may be established by dividing the total price for the
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units by the quantity of units for that item or a missing, or incorrect total price for an
item may be established by multiplying thetuprice by the quantity when those
figures are available in the Offet)nit prices shall prevail over extended prigeshe
event of a discrepancy between extended prices and unit.prices
(c) A Contracting Agency may permit an Offeror to withdraw an Kfesed on one
or more clerical errors in the Offer only if the Offeror shows by clear and convincing
evidence:
(A) The nature of the error;
(B) That the error is not a minor informality under this subsection or an error in
judgment;
(C) That the error camot be corrected or waived under subsection (b) of this
section;
(D) That the Offeror acted in good faith in submitting an Offer that contained the
claimed error and in claiming that the alleged error in the Offer exists;
(F) That the Offeror will sufferigstantial detriment if the Contracting Agency
does not grant the Offeror permission to withdraw the Offer;
(G) That the Contracting Agency's or the public's status has not changed so
significantly that relief from the forfeiture will work a substantiatdship on the
Contracting Agency or the public it represents; and
(H) That the Offeror promptly gave notice of the claimed error to the Contracting
Agency.
(d) The criteria in subsection (2)(c) of this rule shall determine whether a Contracting
Agency will permit an Offeror to withdraw its Offer after Closing. These criteria also
shall apply to the question of whether a Contracting Agency will permit an Offeror to
withdraw its Offer without forfeiture of its Bid bond (or other Bid or Proposal
security), omwithout liability to the Contracting Agency based on the difference
between the amount of the Offeror's Offer and the amount of the Contract actually
awarded by the Contracting Agency, whether by Award to the next lowest Responsive
and Responsible Bidder the most Advantageous Responsive and Responsible
Proposer, or by resort to a new solicitation.
(3) Rejection for Mistakes The Contracting Agency shall reject any Offer in which a
mistake is evident on the face of the Offer and the intended correctfigr evident or
cannot be substantiated from documents submitted with the Offer.
(4) Identification of Mistakes after Award. The procedures and criteria set forth above
are Offerordés only opportunity to correct
mistake. Following Award, an Offeror is bound by its Offer, and may withdraw its Offer
or rescind a Contract entered into pursuant to this diviSi@47 only to the extent
permitted by applicable law.

Stat. Auth.: ORS 279A.065 & ORS 279B.055
Stats. Implenented: ORS 279B.055
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 2021, enacte®/18/10]

C-047-0480 Time for Agency Acceptance

An Offeror's Offer is a Firm Offer, irs@cable, valid and binding on the Offeror for not
less than thirty (30) Days following Closing unless otherwise specified in the Solicitation
Document

Stat. Auth.: ORS 279A.065

mi
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Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0490 Extension of Time for Acceptance of Offer

A Contracting Agency may request, orally or in Writing, that Offerors extend, in Writing,
the time during which the Contr@mg Agency may consider their Offer(s). If an Offeror
agrees to such extension, the Offer shall continue as a Firm Offer, irrevocable, valid and
binding on the Offeror for the agreegon extension period.

Stat. Auth.: ORS 279A.065
Stats. Implemented: RS 279A.065
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0495 Specifications; Brand Name Products

(1) Generally. The Contracting Agency's Solicitation Document shall not expgressl
implicitly require any product by brand name or mark, nor shall it require the product of
any particular manufacturer or seller, except pursuaatsjgecial procurement authorized
under OR79B.075 to 279B.085 or these Rules

(2) Equivalents. A Contracting Agency may identify products by brand names so long as
the following language: "approved equal”; "or equal’; "approved equivalent" or
"equivalent,” or similar language is included in the Solicitation Document. The
Contracting Agency shall determinia its sole discretion, whether an Offeror's alternate
product is "equal” or "equivalent."

Stat. Auth.: ORS 279A.065
[Adopted by Order NO. 20034, enacted-24-05]

QUALIFICATIONS AND DUTIES

C-047-0500 Responsibility of Bidders and Proposers

Before Awarding a Contract the Contracting Agency shall determine that the Bidder
submitting the lowest Bid or Proposer submitting the most Aidggaous Proposal is
Responsible. The Contracting Agency shall use the standards set forth in ORS 279B.110
and G047-0640(1)(c)(F) to determine if a Bidder or Proposer is Responsible. In the event
a Contracting Agency determines a Bidder or Proposer iResponsible it shall prepare

a Written determination of neResponsibility as required by ORS 279B.110 and shall
reject the Offer.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.110
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0525 Quialified Products Lists
A Contracting Agency may develop and maintain a qualified products list pursuant to
ORS 279B.115.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.115
[Adopted by OrdeNO. 200534, enacted-24-05]
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C-047-0550 Prequalification of Prospective Offerors

(1) A Contracting Agency may prequalify prospective Offerors pursuant to ORS
279B.120 and 279B.125

(2) Notwithstanding the prohibition against revocation of prequalification in ORS
279B.120(3), a Contracting Agency may determine that a prequalified Offeror is not
Responsible prior to Contract Award.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORE9B.120
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0551 PreNegotiation of Contract Terms and Conditions

A ContractingAgency may prenegotiate some or all Conttaterms and conditions
including prospective Proposer Contract forms such as license agreements, maintenance
and support agreements or similar documents for use in future Procurements. Such
prenegotiatiorof Contract terms and conditions (including pragpe Proposer forms)
may be part of the prequalification process of a Proposer or thequetiationmay be a
separate process and not part of a prequalification process. Unless reqpagcdcéashe
prequalification process, the failure of the ContirmcAgency and therospective
Proposer to reach agreement onipegotiated Contract terms and conditiologs not
prohibit the prospective Proposer from responding to Procuremefitsniacting
Agency may agree to different pnegotiated Contract tesrand conditionsvith

different prospective Proposers. When a Contracting Agency hagepatiatedlifferent
terms and conditions with Proposers or when permitted, Proposerdiifeznt terms
and conditions, a Contracting Agency may consider the tentisonditions in the

Proposal evaluation process.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279A.015 and 279B.120
[Adopted by Order NO201021, enacte@/18/1Q

C-047-0575 Debarment of Prospective Offerors

(1) Generally. A Contracting Agency may Debar prospective Offerors for the reasons set
forth in ORS 279A.110 or after providing notice and the opportunity for hearing as set
forth in ORS 279B.130.

(2) Responsibility. Notwithstamling the limitation on the term for Debarment in ORS
279B.130(1)(b), a Contracting Agency may determine that a previously Debarred Offeror
is not Responsible prior to Contract Award.

(3) Imputed Knowledge. A Contracting Agency may attribute improper cortcfca

Person or its affiliate or affiliates having a contract with a prospective Offeror to the
prospective Offeror for purposes of Debarment where the impropriety occurred in
connection with the Personés dutpprovalpor or
acquiescence of, the prospective Offeror.

(4) Limited Participation . A Contracting Agency may allow a Debarred Person to
participate in solicitations and Contracts on a limited basis during the Debarment period
upon Written determination thaagicipation is Advantageous to a Contracting Agency.
The determination shall specify the factors on which it is based and define the extent of
the limits imposed.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.130
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[Adopted by Order NO. 20054, enacted 24-05]
OFFER EVALUATION AND AWARD

C-047-0600 Offer Evaluation and Award
(1) Contracting Agency Evaluation The Contracting Agency shalNa&uate Offers only
as set forth in the Solicitation Document, pursuant to ORS 279B.055(6)(a) and
279B.060(6)(b), and in accordance with applicable law. The Contracting Agency shall
not evaluate Offers using any other requirement or criterion.
(a) Evaluaton of Bids.
(A) Nonresident Bidders. In determining the lowest Responsive Bid, the
Contracting Agency shall apply the reciprocal preference set forth in ORS
279A.120(2)(b) and ©46-0310 for Nonresident Bidders.
(B) Public Printing. The Contracting Agenshall for the purpose of evaluating
Bids apply the public printing preference set forth in ORS 282.210.
(C) Award When Bids are Identical. If the Contracting Agency determines that one
or more Bids are identical under@6-0300, the Contracting AgencyahAward
a Contract in accordance with the procedures set forthO#6D300.
(b) Evaluation of Proposals.
(A) Award When Proposals are Identical. If the Contracting Agency determines
that one or more Proposals are identical undéd€0300, the Contramg Agency
shall Award a Contract in accordance with the procedures set fort94-G300.
(B) Public Printing. The Contracting Agency shall for the purpose of evaluating
Proposals apply the public printing preference set forth in ORS 282.210.
(c) Recyled Materials. When procuring Goods, the Contracting Agency shall give
preference for recycled materials as set forth in ORS 279A.125-8d4& 0320.
(2) Clarification of Bids or Proposals After Opening, a Contracting Agency may
conduct discussions withipparent Responsiv@fferorsfor the purpose of clarification to
assure full understanding of the Bidr ProposalsAll Bids or Proposalsin the
Contracting Agencyods s ol mustbe ascorded sucham |, needin
opportunity. The Contraci ng Agency shall document clarifi
the Procurement file.
(3) Negotiations
(a) Bids. After Award of the Contract, the Contracting Agency and Contractor may
only modify the Contract in accordance witk0@7-0800.
(b) Requests foProposals. A Contracting Agency may conduct discussions or
negotiate with Proposers only in accordance with ORS 279B.060(6)(b)-@Ad@ C
0262 After Award of the Contract, the Contracting Agency and Contractor may only
modify the Contract in accordancetiwiC-047-0800.
(4) Award.
(a) General If Awarded, the Contracting Agency shall Award the Contract to the
Responsible Bidder submitting the lowest, Responsive Bid or the Responsible
Proposer submitting the most Advantageous, Responsive Proposal. The@antra
Agency may Award by item, groups of items or the entire Offer provided such Award
Is consistent with the Solicitation Document and in the public interest.
(b) Multiple Items An Invitation to Bid or Request for Proposals may call for pricing
of multiple items of similar or related type with Award based on individual line item,
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group total of certain items, a fAmar ket bas
Contracting Agencyods expected purchases, or
(c) Multiple Awards- Bids.
(A) Notwithstanding subsection 4(a) of this rule, a Contracting Agency may Award
multiple Contracts under an Invitation to Bid in accordance with the criteria set
forth in the Invitation to Bid. Multiple Awards shall not be made if a single Award
willmeett he Contracting Agencyods needs, I ncl u
availability, delivery, service, or product compatibility. A multiple Award may be
made if Award to two or more Bidders of similar Goods or Services is necessary
for adequate availahiii, delivery, service or product compatibiliyd skills
Multiple Awards may not be made for the purpose of dividing the Procurement into
multiple solicitations, or to allow for user preference unrelated to utility or
economy. A notice to prospective Biers that multiple Contracts may be Awarded
for any Invitation to Bid shall not preclude the Contracting Agency from Awarding
a single Contract for such Invitation to Bid.
(B) If an Invitation to Bid permits the Award of multiple Contracts, the Contracting
Agency shall specify in the Invitation to Bid the criteria it will use to choose from
the multiple Contracts when purchasing Goods or Services.
(d) Multiple Awardsi Proposals
(A) Notwithstanding subsection 4(a) of this rule, a Contracting Agency maydAwa
multiple Contracts under a Request for Proposals in accordance with the criteria set
forth in the Request for Proposals. Multiple Awards shall not be made if a single
Award wi l | meet the Contracting Agencyos |
adequatevailability, delivery, service or product compatibility. A multiple Award
may be made if Award to two or more Proposers of similar Goods or Services is
necessary for adequate availability, delivery, service or product compatibility.
Multiple Awards may nbbe made for the purpose of dividing the Procurement into
multiple solicitations, or to allow for user preference unrelated to obtaining the
most Advantageous Contract. A notice to prospective Proposers that multiple
Contracts may be Awarded for any Resjuer Proposals shall not preclude the
Contracting Agency from Awarding a single Contract for such Request for
Proposals.
(B) If a Request for Proposals permits the Award of multiple Contracts, the
Contracting Agency shall specify in the Request for Psafsothe criteria it will
use to choose from the multiple Contracts when purchasing Goods or Services
which may include consideration and evaluation of the Contract terms and
conditions agreed to by the Contractors.
(e) Partial Awards|If after evaluatiorof Offers, the Contracting Agency determines
that an acceptable Offer has been received for only parts of the requirements of the
Solicitation Document:
(A) The Contracting Agency may Award a Contract for the parts of the Solicitation
Document for which eceptable Offers have been received; or
(B) The Contracting Agency may reject all Offers and may issue a new Solicitation
Document on the same or revised terms, conditions and Specifications.
(H All or none Offers A Contracting Agency may Award all or me Offers if the
evaluation shows an all or none Award to be the lowest cost for Bids or the most
Advantageous for Proposals of those submitted.
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Stat. Auth.: ORS 279A.065 & ORS 279B.060
Stats. Implemented: ORS 279B.055 & ORS 279B.060
[Adopted by Order NO200534, enacted-24-05; amended by Order No. 20PQ, enacte®/18/10]

C-047-0610 Notice of Intent to Award
(1) Notice of Intent to Award. The Contracting Agency shall provide Written notide
its intent to Award to all Bidders and Proposers pursuant to ORS 279B.135 at least seven
(7) Days before the Award of a Contract, unless the Contracting Agency determines that
circumstances require prompt execution of the Contract, in which case ttradfiog
Agency may provide a shorter notice period. The Contracting Agency shall document the
specific reasons for the shorter notice period in the Procurement file.
(2)Finalty. The Contracting Agencyo6s Award shall
following:

(a) The expiration of the protest period provided pursuant@d =0740; or

(b) The Contracting Agency provides Written responses to all tifilety protests

denying the protests and affirming the Award.

Stat. Auth.: ORS 279A.065 & ORS 27985
Stats. Implemented: ORS 279B.135
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0620 Documentation of Award
(1) Basis of Award After Award, the Contracting Agency shall make a record shgpw
the basis for determining the successful Offeror part of the Contracting Agency's
Procurement file.
(2) Contents of Award Record The Contracting Agency's record shall include:
(a) For Bids:
(A) Bids;
(B) Completed Bid tabulation sheet; and
(C) Writtenjustification for any rejection of lower Bids.
(b) For Proposals:
(A) Proposals;
(B) The completed evaluation of the Proposals;
(C) Written justification for any rejection of higher scoring Proposals; and
(D) If the Contracting Agency engaged in any af thethods of Contractor
selection described in ORS 279B.060(6)(b) ar@dE0261 through €47-0263,
Written documentation of the content of any discussions, negotiations, best and
final Offers, or any other procedures the Contracting Agency used to aelect
Proposer to which the Contracting Agency Awarded a Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented: 279A.065
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0630 Availability of Award Decisions

(1) Contract Documents To the extent required by the Solicitation Document, the
Contracting Agency shall deliver to the successful Offeror a Contract, Signed purchase
order, Price Agreement, or other Contract documents as applicable.

(2) Availability of Award Decisions. A Person may obtain tabulations of Awarded Bids
or evaluation summaries of Proposals , in person or by submitting to the Contracting
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Agency a Written request. The requesting Person shall provide the name of the
Solicitaion and enclose a sedfidressed, stamped envelope if requesting a mailed copy.
In addition, the Contracting Agency may make available tabulations of Bids and
Proposals through the Electronic Procurement System of the Contracting Agency or the
Contractiy Agencyods website.

(3) Availability of Procurement Files. The Contracting Agency shall make Procurement
files available in accordance with applicable law, after notice of intent to Award or as
otherwise provided in the Solicitation Document.

Stat. Auth: ORS 279A.065
Stats. Implemented: ORS 279B.055 & ORS 279B.060
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0640 Rejection of an Offer
(1) Rejection of an Offer.

(a) A Contracting Agency magject any Offer as set forth in ORS 279B.100.

(b) The Contracting Agency shall reject an Offer upon the Contracting Agency's

finding that the Offer:
(A) Is contingent upon the Contracting Agency's acceptance of terms and
conditions (including Specificains) that differ from the Solicitation Document;
(B) Takes exception to terms and conditions (including Specifications) set forth in
the Solicitation Document;
(C) Attempts to prevent public disclosure of matters in contravention of the terms
and conditios of the Solicitation Document or in contravention of applicable law;
(D) Offers Goods or Services that fail to meet the Specifications of the Solicitation
Document;
(E) Is late;
(F) Is not in substantial compliance with the Solicitation Document; or
(G) Is not in substantial compliance with all prescribed public Procurement
procedures.

(c) The Contracting Agency shall reject an Offer upon the Contracting Agency's

finding that the Offeror:
(A) Has not been prequalified under ORS 279B.120 and the Contraciency
required mandatory prequalification;
(B) Has been Debarred as set forth in ORS 279B.130 or has been disqualified
pursuanto ORS 200.065 or 200.0{®BE Disqualification);
(C) Has not met the requirements of ORS 279A.105, if required by the &aicit
Document;
(D) Has not submitted properly executed Bid or Proposal security as required by
the Solicitation Document;
(E) Has failed to provide the certification of ndiscrimination required under
ORS 279A.110(4); or
(F) I1s nonResponsible. Offerorare required to demonstrate their ability to
perform satisfactorily under a Contract. Before Awarding a Contract, the
Contracting Agency must have information that indicates that the Offeror meets the
applicable standards of Responsibility. To be a ResptnOfferor, the
Contracting Agency must determine pursuant to ORS 279B.110 that the Offeror:
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(i) Has available the appropriate financial, material, equipment, facility and
personnel resources and expertise, or ability to obtain the resources and
expertse, necessary to meet all contractual responsibilities;
(i) Has completed previous contracts o$iailar nature with a satisfactory
record of performance. A satisfactory recorgpefformance means that to the
extent the costs associated with and timelable toperform a previous
contract were within the Of fteetimer 6s contr
and budget allotted for the Procurement and otherwise performed the contract in
a satisfactory manneA Contracting Agency should carefully sanize an
Offeror's record of contract performance if the Offeror is or recently has been
materially deficient in contract performance. In reviewing the Offeror's
performance, the Contracting Agency should determine whether the Offeror's
deficient performace was expressly excused under the terms of the contract, or
whether the Offeror took appropriate corrective action. The Contracting Agency
may review the Offeror's performance on both private and public contracts in
determining the Offeror's record of d¢aact performance. The Contracting
Agency shall make its basis for determining an OfferorResponsible under
this subparagraph part of the Procurement file pursuant to ORS 279B.110(2)(b);
(i) Has a satisfactory record of integrity. An Offeror may laadegrity if a
Contracting Agency determines the Offeror demonstrates a lack of business
ethics such as violation of state environmental laws or false certifications made
to a Contracting Agency. A Contracting Agency may find an Offeror non
Responsible =ed on the lack of integrity of any Person having influence or
control over the Offeror (such as a key employee of the Offeror that has the
authority to significantly influence the Offeror's performance of the Contract or
a parent company, predecessorucgssor Person). The standards for
Debarment under ORS 279B.130 may be used to determine an Offeror's
integrity. A Contracting Agency may find an Offeror nogsponsible based on
previous convictionsf offenses related to obtaining or attempting to ab#ai
contract or subcontractormonnecti on with the Offeror0s
contract or subcontraciThe Contracting Agency shall make its basis for
determining that an Offeror is ndResponsible under this subparagraph part of
the Procurement fileyrsuant to ORS 279B.110(2)(c);
(iv) Is legally qualified to contract with the Contracting Agency; and
(v) Has supplied all necessary information in connection with the inquiry
concerning Responsibility. If the Offeror fails to promptly supply information
requested by the Contracting Agency concerning Responsibility, the Contracting
Agency shall base the determination of Responsibility upon any available
information, or may find the Offeror neResponsible.
(2) Form of Business Entity. For purposes of thisike, the Contracting Agency may
investigate any Person submitting an Offer. The investigation may include that Person's
officers, directors, owners, affiliates, or any other Person acquiring ownership of the
Person to determine application of this ruléaapply the Debarment provisions of ORS
279B.130.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.100 & 279B.110
[Adopted by Order NO. 20084, enacted-24-05; amended by Order No. 2021, enacte®/18/10]
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C-047-0650 Rejection of All Offers
(1) Rejection. A Contracting Agency may reject all Offers as set forth in ORS 279B.100.
The Contracting Agency shall notify all Offerors of the rejection of all Offers, along with
the reasons for rejaon of all Offers.
(2) Criteria . The Contracting Agency may reject all Offers based upon the following
criteria:
(a) The content of or an error in the Solicitation Document, or the Procurement
process unnecessarily restricted competition for the Contract;
(b) The price, quality or performance presented by the Offerors are too costly or of
insufficient quality to justify acceptance of any Offer;
(c) Misconduct, error, or ambiguous or misleading provisions in the Solicitation
Document threaten the fairnesslantegrity of the competitive process;
(d) Causes other than legitimate market forces threaten the integrity of the competitive
process. These causes may include, without limitation, those that tend to limit
competition, such as restrictions on compaiticollusion, corruption, unlawful anti
competitive conduct, and inadvertent or intentional errors in the Solicitation
Document;
(e) The Contracting Agency cancels the Procurement or solicitation in accordance
with C-047-0660; or
() Any other circumstare indicating that Awarding the Contract would not be in the
public interest.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.100
[Adopted by Order NO. 20034, enacted-24-05]

C-047-0660 Cancellation of Procurement or Solicitation
(1) Cancellation in the Public Interest A Contracting Agency may cancel a
Procurement or solicitation as set forth in ORS 279B.100.
(2) Notice of Cancellation Before Openinglf the Contractinghgency cancels a
Procurement or solicitation prior to Opening, the Contracting Agency shall provide
Written notice of cancellation in the same manner that the Contracting Agency initially
provided notice of the solicitation. Such notice of cancellati@ti:sh

(a) Identify the Solicitation Document;

(b) Briefly explain the reason for cancellation; and

(c) If appropriate, explain that an opportunity will be given to compete on any

resolicitation.
(3) Notice of Cancellation After Opening If the Contracting gency cancels a
Procurement or solicitation after Opening, the Contracting Agency shall provide Written
notice of cancellation to all Offerors who submitted Offers.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.100
[Adopted by Order NO. 20084, enacted 24-05]

C-047-0670 Disposition of Offers if Procurement or Solicitation Canceled

(1) Prior to Opening. If the Contracting Agency cancels a Procurenagrgolicitation

prior to Opening, the Contracting Agency shall return all Offers it received to Offerors
unopened, provided the Offeror submitted its Offer in a hard copy format with a clearly
visible return address. If there is no return address on ttedoge, the Contracting
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Agency shall open the Offer to determine the source and then return it to the Offeror. For
Electronic Offers, the Contracting Agency shall delete the Offers from the Contracting
Agencyods Electronic Pr otchnobgysysttm. System or
(2) After Opening. If the Contracting Agency cancels a Procurement or solicitation after
Opening, the Contracting Agency:

(a) May return Proposals in accordance with ORS 279B.060(5)(c); and.

(b) Shall keep Bids in the Procurement file.
(3) Rejection of All Offers. If the Contracting Agency rejects all Offers, the Contracting
Agency may keep all Proposals and Bids in the Procurement file, or may return them to
Offerors.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.100
[Adoptedby Order NO. 20084, enacted-24-05]

LEGAL REMEDIES

C-047-0700 Protests and Judicial Review of Special Procurements
(1) Purpose An Affected Person may protest the approval of or request for approval of a
Special Procurement. Pursuant to ORS 279B.400(1), before seeking judicial review of the
approval or request for approval of a Special Procurement, an Affected Person must file a
Written protest with the Contract Review Authority for the Contracting Agency and
exhaust all administrative remedies.
(2) Delivery.
(a) Protest of Request for Approval of a Special Procurement. An Affected Person
must deliver a Written protest to the ContrRetview Authority for the Contracting
Agency within fourteen (14) Days after the first date of public notice of a proposed
Special Procurement, unless a different protest period is provided in the public notice
of the proposed Special Procurement.
(b) Proest of Approval of a Special Procurement. Notwithstanding the requirements
for filing a writ of review under ORS chapter 34 pursuant to ORS 279B.400(4)(a), an
Affected Person must deliver a Written protest to the Contract Review Authority for
the Contractig Agency within fourteen (14) Days after the first date of public notice
of the approval of a Special Procurement by the Contract Review Authority for the
Contracting Agency, unless a different protest period is provided in the public notice
of the approual of a Special Procurement.
(3) Content of Protest The Written protest must include:
(a) A detailed statement of the legal and factual grounds for the protest;
(b) A description of the resulting harm to the Affected Person; and
(c) The relief requested.
(4) Contract Review Authority Response
(a) Protest of Request for Approval of a Special Procurement: The Contract Review
Aut hority shall not consider an Affected
request for approval of a Special Procuremehtrstied after the timeline established
for submitting such protest under this rule or such different time period as may be
provided in the public notice of the request for approval of a proposed Special
Procurement. The Contract Review Authority shallesauNritten disposition of the
protest in a timely manner. If the Contract Review Authority upholds the protest, in
whole or in part, it may in its sole discretion implement the sustained protest in the

n
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approval of the Special Procurement, or deny theastgfor approval of the Special

Procurement.

(b) Protest of Approval of a Special Procurement: The Contract Review Authority

shall not consider an Affected Personds prc

Procurement submitted after the timeline establishedudbmitting such protest under

this rule or such different time period as may be provided in the public notice of the

approval of a Special Procurement. The Contract Review Authority shall issue a

Written disposition of the protest in a timely manneth# Contract Review Authority

upholds the protest, in whole or in part, it may in its sole discretion implement the

sustained protest in the approval of the Special Procurement, or revoke the approval of

the Special Procurement.
(5) Judicial Review. An Affected Person may not seek judicial review of the Contract
Review Authorityds denial of a protest of a
Procurement. An Affected Person may seek judicial review of the Contract Review
Aut hori tyos dec iessoafthenapprogal ofd Spectigl Procurenaent inr o t
accordance with ORS 279B.400.

Stat. Auth.: ORS 279A.065 & ORS 279B.400
Stats. Implemented: ORS 279B.400
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0710 Protests and Judicial Review of Sok&Source Procurements
(1) Purpose For solesource Procurements requiring public notice und@4Z0275, an
Affected Person may protest the determination of the Contrag\Réwuthority or
designee that the Goods or Services or class of Goods or Services are available from only
one source. Pursuant to ORS 279B.420(3)(f), before seeking judicial review, an Affected
Person must file a Written protest with the Contract Revienhérity or designee and
exhaust all administrative remedies.
(2) Delivery. Unless otherwise specified in the public notice of the-solece
Procurement, an Affected Person must deliver a Written protest to the Contract Review
Authority or designee withiseven (7) Days after the first date of public notice of the
solesource Procurement, unless a different protest period is provided in the public notice
of a solesource Procurement.
(3) Content of Protest The Written protest must include:

(a) A detailedstatement of the legal and factual grounds for the protest;

(b) A description of the resulting harm to the Affected Person; and

(c) The relief requested.
(4) Contract Review Authority Response The Contract Review Authority or designee
shall notconsidean Af f e ct e dsoufce Precoremerd pratestisidbmitted after
the timeline established for submitting such protest under this rule, or such different time
period as may be provided in the public notice of the-solece Procurement. The
Contract Reiew Authority or designee shall issue a Written disposition of the protest in a
timely manner. If the Contract Review Authority or designee upholds the protest, in
whole or in part, the Contracting Agency shall not enter into assnlece Contract.
(5) Judicial Review. Judi ci al review of the Contract Re
disposition of a solsource Procurement protest shall be in accordance with ORS
279B.420.

Stat. Auth.: ORS 279A.065
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Stats. Implemented: ORS 279B.075
[Adopted by Order NO.@5-34, enacted-24-05]

C-047-0720 Protests and Judicial Review of MultiTiered and Multistep

Solicitations

(1) Purpose An Affected Offeror may preist exclusion from the Competitive Range or
from subsequent tiers or steps of a solicitation in accordance with the applicable
Solicitation Document. When such a protest is permitted by the Solicitation Document,
then pursuant to ORS 279B.420(3)(f), befseeking judicial review, an Affected Offeror
must file a Written protest with the Contracting Agency and exhaust all administrative
remedies.

(2) Basis for Protest An Affected Offeror may protest its exclusion from a tier or step of
competition only if he Offeror is Responsible and submitted a Responsive Offer and but
for the Contracting Agencyo6s mistake in eval
Offers, the protesting Offeror would have been eligible to participate in the next tier or
step of compdtion. (For example, the protesting Offeror must claim it is eligible for
inclusion in the Competitive Range if all ineligible higfsmoring Offerors are removed
from consideration, and that those ineligible Offerors are ineligible for inclusion in the
Competitive Range because: their Proposals were not Responsive, or the Contracting
Agency committed a substantial violation of a provision in the Solicitation Document or
of an applicable Procurement statute or administrative rule, and the protesting Offero
was unfairly evaluated and would have, but for such substantial violation, been included
in the Competitive Range.)

(3) Delivery. Unless otherwise specified in the Solicitation Document, an Affected
Offeror must deliver a Written protest to the ContragtAgency within seven (7) Days
after issuance of the notice of the Competitive Range or notice of subsequent tiers or
steps.

(4) Content of Protest The Affected Offeror's protest shall be in Writing and must
specify the grounds upon which the protediased.

(5) Contracting Agency ResponseThe Contracting Agency shall not consider an

Af fect ed O-didred oronultistep saticitationiprotest submitted after the
timeline established for submitting such protest under this rule, or such ditienent

period as may be provided in the Solicitation Document. The Contracting Agency shall
issue a Written disposition of the protest in a timely manner. If the Contracting Agency
upholds the protest, in whole or in part, the Contracting Agency may lésliscretion
either issue an Addendum undef&7-0430 reflecting its disposition or cancel the
Procurement or solicitation under@37-0660.

(6) Judicial Review. Judicial review of the Contractincg
multi-tiered or multistp solicitation protest shall be in accordance with ORS 279B.420.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.060
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0730 Protests and Judicial Review of Solicitations

(1) Purpose
(a) A prospective Offeror may protest the Procurement process or the Solicitation
Document for a Contract solicited under ORS 279B.055, 279B.060 and 279B.085 as
set forth in ORS 279B.405(@). Pursuant to ORS 279B.405(3), before seeking
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judicial review, a prospective Offeror must file a Written protest with the Contracting

Agency and exhaust all administrative remedies.

(b) ContractSpecific Special Procurements. Notwithstanding sectiondi(gnis rule,

a Person may not protest, challenge, or review a Coi8pattific Special

Procurement except upon the occurrence of the conditions set forth ORS

279B.405(2)(b).
(2) Delivery. Unless otherwise specified in the Solicitation Document, gpaise
Offeror must deliver a Written protest to the Contracting Agency not less than ten (10)
Days prior to Closing.
(3) Content of Protest In addition to the information required by ORS 279B.405(4), a
prospective Offeror's Written protest shall includstatement of the desired changes to
the Procurement process or the Solicitation Document that the prospective Offeror
believes will remedy the conditions upon which the prospective Offeror based its protest.
(4) Contracting Agency ResponseThe Contraghg Agency shall not consider a
Prospective Offeror's solicitation protest submitted after the timeline established for
submitting such protest under this rule, or such different time period as may be provided
in the Solicitation Document. The Contractidgency shall consider the protest if it is
timely filed and meets the conditions set forth in ORS 279B.405(4). The Contracting
Agency shall issue a Written disposition of the protest in accordance with the timeline set
forth in ORS 279B.405(6). If the Coatting Agency upholds the protest, in whole or in
part, the Contracting Agency may in its sole discretion either issue an Addendum
reflecting its disposition under-@47-0430 or cancel the Procurement or solicitation
under G047-0660.
(5) Extension of Clasing. If the Contracting Agency receives a protest from a
prospective Offeror in accordance with this rule, the Contracting Agency may extend
Closing if the Contracting Agency determines an extension is necessary to consider and
respond to the protest.
(6) Clarification . Prior to the deadline for submitting a protest, a prospective Offeror
may request that the Contracting Agency clarify any provision of the Solicitation
Document. The Contracting Agency's clarification to an Offeror, whether orally or in
Writing, does not change the Solicitation Document and is not binding on the Contracting
Agency unless the Contracting Agency amends the Solicitation Document by Addendum.
(7) Judicial Review. Judicial review of the Contractincg
solicitation protest shall be in accordance with ORS 279B.405.

Stat. Auth.: ORS 279A.065 & ORS 279B.405
Stats. Implemented: ORS 279B.405
[Adopted by Order NO. 20034, enacted-24-05]

C-047-0740 Protests and Judicial Review of Contract Award

(1) Purpose An Offeror may protest the Award of a Contract, or the intent to Award of a
Contract, whichever occurs first, if the conditions set forth in ORS 279B.410(1) are
satisfied. A Offeror must file a Written protest with the Contracting Agency and exhaust
all administrative remedies before seeking judicial review of the Contracting Agency's
Contract Award decision.

(2) Delivery. Unless otherwise specified in the Solicitation Doeatman Offeror must
deliver a Written protest to the Contracting Agency within seven (7) Days after issuance
of the notice of intent to Award the Contract.
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(3) Content of Protest An Of ferord6s Written protest shal
protest to b considered by the Contracting Agency pursuant to ORS 279B.410(2).

(4) Contracting Agency ResponseThe Contracting Agency shall not consider an

Of ferordés Contract Award protest submitted a
such protest undehis rule, or such different time period as may be provided in the

Solicitation Document. The Contracting Agency shall issue a Written disposition of the

protest in a timely manner as set forth in ORS 279B.410(4). If the Contracting Agency

upholds the prot, in whole or in part, the Contracting Agency may in its sole discretion

either Award the Contract to the successful protestor or cancel the Procurement or

solicitation.

(5)JudicialReview. Judicial review of the Cmantracti nc
Contract Award protest shall be in accordance with ORS 279B.415.

Stat. Auth.: ORS 279A.065 & ORS 279B.410
Stats. Implemented: ORS 279B.410 & ORS 279B.415
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0745 Protests and Judicial Review of Quified Products List Decisions(1)

Purpose A prospective Offeror may protest the
exclude the prospecttheeCoritirea otriorsg GAgearsc fd 0 n
products list under ORS 279B.115. A prospective Offeror must file a Written protest and

exhaust all administrative remedies before seeking judicial review of the Contracting
Agencyo6s qualified products I|Iist decision.

(2) Delivery. Unl ess ot herwise stated in the Contra
Offerors of the opportunity to submit Goods for inclusion on the qualified products list, a
prospective Offeror must deliver a Written protest to the Contracting Ageitiziy w

seven (7) Days after issuance of the Contrac
prospective Offerords Goods from the qualifi
(3)Contentof Protest The prospective Offeroroés protest
specify the grourglupon which the protest is based.

(4) Contracting Agency ResponseThe Contracting Agency shall not consider a

prospective Offerords qualified products |is
established for submitting such protest under this rulsuch different time period as
may be provided in the Contracting Agencyods

opportunity to submit Goods for inclusion on the qualified products list. The Contracting
Agency shall issue a Written disposition of the proies timely manner. If the

Contracting Agency upholds the protest, it s
on the qualified products list.
(5)Judicial Review. Judicial review of the Contractincg

gualified produats list protest shall be in accordance with ORS 279B.425.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.115
[Adopted by Order NO. 20084, enacted-24-05]

C-047-0750 Judicial Review of Other Violations

Any violation of ORS chapter 279A or 279B by a Contracting Agency for which no
judicial remedy is otherwise provided in the Public Contracting Code is subject to
judicial review as set forth in ORS 279B.420.
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Stat. Auth.: ORS 29A.065
Stats. Implemented: ORS 279B.420
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0760 Review of Prequalification and Debarment Decisions
Review of the Contraci ng Agencyod0s prequalification and
as set forth in ORS 279B.425.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279B.425
[Adopted by Order NO. 20054, enacted-24-05]

C-047-0800 Contract Amendments
(1) Generally. This Rule on Amendments sets forth:
(a) A General Rule for Amendments in Section (2) applicable to ContracBotmis
andor Services pursuant to the Code and these Rules; and
(b) Special Rules for Amendmenin Section (3t seq. applicable to different types
of Contracts. These Special Rules supplement the General Rule, unless expressly
stated otherwise.
(c) Definition of "Amendment.” "Amendment” as used in this Rule means a Written
modification to a Puliz Contract that is reasonably related to the Scope of the original
Procurement and requires mutual agreement between the Contracting Agency and the
Contractor.
(2) General Rule for Amendments
(a) Definitions.
(A) "Anticipated Amendment" means:
(i) The Contracting Agency has stated in Writing in any Solicitation Document
or the Original Contract that the Contracting Agency may amend that Contract;
and
(ii) This required language in any Solicitation Document or the Original
Contractdescribes omncludes:
() The possibility of one or more Amendments;
(1) The general circumstances that might require an Anticipated Amendment
to be issued under the Contract;
(1) The method that the Contracting Agency will use to finalize the details
and costs of aAmendment; and
(IV) A general description of certain or known changes to the requirements
of the Contract that may be anticipated or even planned for, but not
necessarily quantified at the time of Contract execution. These changes may
be specifically dexibed in any Solicitation and Contract as:
(a) Extra Work;
(b) Additional Work;
(c) Work to be done if certain situations are encountered; or
(d) Changes in terms, conditions, price, or type of Work.

(B) "Unanticipated Amendment" means:
() An Amerdment that is noan Anticipated Amendment
(b) Anticipated Amendments A Contracting Agency may make one or more
Anticipated Amendments to a Contract without any additional competitive process
and for an unlimited amount, provided:
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(A) Scope. The Antigated Amendment is reasonably related to the Scope of any
original Solicitation Document or the Original Contract.
(B) Disclosure. In accordance with the definition of an Anticipated Amendment,
the Anticipated Amendment's circumstances, method, and charmegye described
in any Solicitation Document or the Original Contract, pursuant to Subsection
(2)@)(A).
(C) Original Contract. The Original Contract was awarded pursuant to ORS
279B.055, 279B.060, 279B.065, 279B.070, 279B.075, 279B.085, or 279A.200
through 279A.220;
(D) [reserved];
(E) Writing. All Amendments to Contracts must be in Writing and signed by the
authorized representatives of the parties to the Contracts and must receive all
required approvals before the Amendments will be binding on thé&ing
Agency.
(c) Unanticipated Amendments
(A) Limited Amount. A Contracting Agency may make one or more Unanticipated
Amendments to a Contract without any additional competitive process, provided:
(i) Scope. The Unanticipated Amendment is reaslynatated to the Scope of
any original Solicitation Document or the Original Contract;
(if) Original Contract. The Original Contract was awarded pursuant to ORS
279B.055, 279B.060, 279B.065, 279B.070, 279B.075, 279B.085, or 279A.200
through 279A.220and
(i) Limit. The cumulative amounts of one or more Unanticipated Amendments
to a Contract must not exceed 25% of the Original Contract amount or $25,000,
whichever is greater.
(B) Unlimited Amount. A Contracting Agency may make one or more
UnanticipatedAmendments to a Contract without any additional competitive
process and for an unlimited amount, provided:
(i) () the amendment is made in order to settle a contract dispute which is the
subject of litigation, or in which litigation is reasonably liketydccur; or
(1) the amendment is made to a personal services contract; and
(i) Writing. The Amendments in Writing and signed by the authorized
representatives of the parties to the Contract.
(3) Special Rule for Amendments of Small Procurements
(a) Small ProcurementA Contract awarded as a Small Procurement in accordance
with C-047-0265may be amended by a Contracting Agermyt the cumulative
UnanticipatedAmendments must not increase the total Contract Price to greater than
$6,000. The Contracnd all cumulativdJnanticipatedAmendments must not exceed
a total amount of $6,000he General Rule oAnticipatedAmendments applies to
Small Procurements.

(4) Special Rules for Renegotiated ContractdNotwithstanding the General Rule on
Amendments irBection (2), a Contracting Agency may renegotiate the terms and
conditions, including the Contract Price, of a Contract without any additional competitive
process and amend a Contract if the Contracting Agency determines that it is in the best
interest othe Contracting Agency and subject to the following conditions:




APPENDIX C - 65

(a) A Contracting Agency must determine that, with all things considered, the
renegotiated Contract is at least as favorable to the Contracting Agency as the Original
Contract; and
(b) The enegotiated Contract will not have a total term greater than allowed in the
original Solicitation Document, Contract or approval of a Special Procurement after
combining the initial and extended terms. For example, eyeaeContract,
renewable each ye&or up to four additional years, may be renegotiated as a two to
five-year Contract, but not beyond a total of five years. Also, if Contracts with a single
Contractor are restated as a single Contract, the term of the single Contract may not
have a totaldrm greater than any one of the prior Contracts.
(c) If a Contractor offers a lower price in exchange for a change in term or condition
that was expressly rejected in the original Solicitation, the amended Contract may be
structured with this changed team an optional, but not as a mandatory Contract
term.
(d) If the Contract to be renegotiated is the result of a Cooperative Procurement, the
amended Contract must be within the Scope of the Original Contract and may not
materially change the terms, coimoins, and prices of the Original Contract.
(5) Special Rules for Amendments oState-Funded Contracts for Architectural,
Engineering and Land Surveying Services and Related Servicadotwithstanding the
General Rule on Amendments in Section (2), the Rul&mendments o$tatefunded
Contracts for Architectural, Engineering and Land Surveying Services and Related
Services, where the contracts have been entered pursuant to state requirements under
ORS 279C.110(2), are as follows:
(a) A Contracting Agencynay amend any Contract for Architectural, Engineering or
Land Surveying Services or Related Services if the Contracting Agency, in its sole
discretion, determines that the Amendment is within the Scope of services
contemplated under the Request for Prajmand that the Amendment would not
materially impact the field of competition for the services described in the Request for
Proposals. In making this determination, the Contracting Agency must consider
potential alternative methods of procuring the smrsicontemplated under the
proposed Amendment. An Amendment would not materially impact the field of
competition for the services described in the Request for Proposals if the Contracting
Agency reasonably believes that the number of Proposers wouldynidicsintly
increase if the Request for Proposals werfisseed to include the additional services.
(b) The Contracting Agency may amend any Contract if the additional services are
required by reason of existing or new regulations or ordinances of lfestata or
local Authorized Agencies, and these existing or new regulations or ordinances affect
performance of the Original Contract and were not cited in the original Request for
Proposals or Contract or were enacted or amended after issuance ditted ori
Request for Proposals or execution of the Original Contract.
(c) Effect of Material Alteration or Delay of Project. If an Contracting Agency delays,
or delays and then materially alters, a Project for which the Contracting Agency has
entered a Condict, and the Contract has expired or been terminated, Contracting
Agency may enter a Contract with the same Consultant to perform either the same
Architectural, Engineering and Land Surveying Services and Related Services
described in the Contract or Artéctural, Engineering and Land Surveying Services
and Rel ated Services as amended to reflect
of the Project if no more than one year has passed since expiration or termination of
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the Contract and the Contracting Agg makes Written findings that entering a
Contract with Consultant:
(A) Will promote efficient use of public funds and resources and result in
substantial cost savings;
(B) Will not encourage favoritism in the contracting process; and
(C) Will not subsantially diminish competition for future Contracts with
Consultants.
(6) Special Rule for Amendments of Price AgreementdNotwithstanding the General
Rule on Amendments in Section (2), the Contracting Agency may amend a Price
Agreement as follows:
(a) Aspermitted by the Price Agreement;
(b) As permitted by any applicable Special Rule for Amendments, Sections (3)
through (10); or
(c) As permitted by applicable law.
(7) Special Rule for Amendments of Cooperative Procurements
(a) An Administering Contcting Agency may amend an Original Contract in a
manner that is substantially equivalent to this Rule.
(b) A Participating Contracting Agency may amend its own Contract resulting from a
Cooperative Procurement in a manner that complies with this Rule.
(8) Sole Source Procurements The General Rule on Amendments in Section (2) applies
to SoleSource Procurements pursuant to ORS 279B.075 e0wir0©275.
(9) Special Rule for Amendments of Contracts for EmergenciedNotwithstanding
Sections (2) through (8)f this Rule, a Contracting Agency may amend a Contract
awarded as an Emergency Procurement if the emergency justification for entering into
the Contract still exists, and the Amendment is necessary to address the continuing
emergency.

Stat. Auth.: ORS 29A.065(5)(a), 279A.070
Stats. Implemented: ORS 279A.050, 279A.065(5), 279A.070, 279A.140
[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 20688, enacted 1/31/08

CLACKAMAS COUNTY
LOCAL CONTRACT REVIEW BOARD RULES
DIVISION C-049

GENERAL PROVISIONS RELATED TO PUBLIC CONTRACTS FOR
CONSTRUCTION SERVICES

C-049-0100 Application
(1) These divisiorc-049 rules apply to Public Improvement Contracts as well as Public
Contracts for ordinary construction services that are not Public Improvements. Model
Rules that apply specifically to Public Improvement Contracts areesbified.
(2) These divisiort-049 rules address matters covered in ORS Chapter 279C .
(3) These divisiort-049 Model rules become effective on March 1, 2005 and apply to
the Contracts described in section (1) above first advertised, but if not adveréised
entered into, on or after March 1, 2005.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20084, enacted-24-05]
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C-0490110 Policies

In addition to the general Code polisiset forth in ORS 279A.015, the 279C.300 policy
on competition and the ORS 279C.305 policy on least for Public Improvements
apply to these divisio@-049 rules.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.300 & ORS 279C.305
[Adopted by @der NO. 200834, enacted-24-05]

C-049-0120 Definitions

(1) "Conduct Disqualification” means a Disqualification pursuant to ORS 279C.440.

(2) "Disqualification” means the preclusion of a Person from contrgatiith a

Contracting Agency for a period of time in accordance wid4@0370. Disqualification
may be a Conduct Disqualification or DBE Disqualification.

(3) "Foreign Contractor" means a Contractor that is not domiciled in or registered to do
business ithe State of Oregon. See(@9-0490.

(4) "Notice” means any of the alternative forms of public announcement of
Procurements, as described #0€9-0210.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0130 Competitive Bidding Requirement

A Contracting Agency shall solicit Bids for Public Improvement Contracts by Invitation
to Bid ("ITB"), except as otherwise allowed or reqdipursuant to ORS 279C.335 on
Competitive Bidding exceptions and exemptions, 279A.030 on federal law overrides or
279A.100 on affirmative action. Also see039-0600 to G049-0655 regarding the use of
Alternative Contracting Methods and the exemption msce

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.335
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0140 Contracts for Construction Other Than Public Improvements

(1) Procurement Under ORS Chapter 279BPursuant to ORS 279C.320, Public

Contracts for construction services that are not Public Improvement Contracts may be
procured and amended as general trade services under the provisions of ORE Chapte
279B rather than under the provisions of ORS Chapter 279C and these division 49 Rules.
Emergency Contracts for construction Services that are not Public Improvement
Contracts are regulated under ORS 279B.080

(2) Application of ORS Chapter 279C Non-proaurement provisions of ORS Chapter

279C and these division 49 Rules may still be applicable to the resulting Contracts. See,
for example, particular statutes on Disqualification (ORS 279C.440, 445 and 450); Legal
Actions (ORS 279C.460 and 465); Required aat Conditions (ORS 279C.505, 515,

520 and 530); Hours of Labor (ORS 279C.540 and 545); Retainage (ORS 279C.550, 560
and 565); Subcontracts (ORS 279C.580); Action on Payment Bonds (ORS 279C.600,
605, 610, 615, 620 and 625); Termination (ORS 279C.65Q,6@Dand 670); and all of

the Prevailing Wage Rates requirements (ORS 279C.800 through 870) for Public Works
Contracts.
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Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.320
[Adopted by Order NO. 20054, enacted-24-05; Amended by Order No. 20688, enacted 1/31/08

C-049-0150 Emergency Contracts; Bidding and Bonding Exemptions

(1) Emergency Declaration A Contracting Agency may declare that Emergency
circumstance exist that require prompt execution of a Public Contract for Emergency
construction or repair Work. The declaration shall be made at an administrative level
consistent with the Contracting Agency's internal policies, by a written declaration that
descriles the circumstances creating the Emergency and the anticipated harm from
failure to enter into an Emergency Contract. The Emergency declaration shall be kept on
file as a public record.

(2) Competition for Emergency Contracts Pursuant to ORS 279C.320(Emergency
Contracts are regulated under ORS 279B.080. For emergency procurement of
construction services that are not public improvementsCtmracting Agency shall

ensure competition for an Emergency Contract as reasonable and appropriate under the
Emergency circumstances, and may include written requests for Offers, oral requests for
Offers or direct appointmesitvithout competition in cases of extreme necessity, in
whateversolicitation time periods the Contracting Agency considers reasonable in
regponding to the Emergency.

(3) EmergencyContract Scope Although no dollar limitation applies to Emergency
Contracts, the scope of the Contract must be limited to Work that is necessary and
appropriate to remedy the conditions creating the Emergency asbéesin the

declaration.

(4) EmergencyContract Modification . Emergency Contracts may be modified by

change order or amendment to address the conditions described in the original declaration
or an amended declaration that further describes addition&lnegessary and

appropriate for related Emergency circumstances.

(5) Excusing Bonds Pursuant to ORS 279C.380(4) and this rule, the Emergency
declaration may also state that the Contracting Agency waives the requirement of
furnishing a performance bond apdyment bond for the Emergency Contract. After
making such an Emergency declaration the bonding requirements are excused for the
procuremenbut the Emergency declaration does not affect the separate Public Works
bond requirement for the benefit of therBau of Labor and Industries (BOLI) in

enforcing prevailing wage rate and overtime payment requirements. See BOLI rules at
OAR 8390250015

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORE9B.080279C320& 279C.380(4)

[Adopted by Order NO. 20084, enacted 24-05; Amended by Order No. 20683, enacted 1/31/08
amended by Order No. 2011, enacte®/18/10Q]

C-049-0160 Intermediate Procurements; Competitive Quotes and Amendments

(1) General Public Improvement Contracts estimated by the Contracting Agency not to
exceed $100,000 may be Awarded in accordance with intermediate level procurement
procedures for competitive quotes established by this rule.

(2) Sekction Criteria. The selection criteria may be limited to price or some
combination of price, experience, specific expertise, availability, project understanding,
contractor capacity, responsibility and similar factors.
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(3) Request for Quotes ContractingAgencies shall utilize written requests for quotes
whenever reasonably practicable. For Public Works Contracts, oral quotations may be
utilized only in the event that Written copies of the prevailing wage rates are not required
by the Bureau of Labor anddustries.

(4) Number of Quotes; Record Required Contracting Agencies shall seek at least three
competitive quotes, and keep a written record of the sources and amounts of the quotes
received. If three quotes are not reasonably available the Contragemgyshall make

a written record of the effort made to obtain those quotes.

(5) Award. If Awarded, the Contracting Agency shall Award the Contract to the
prospective contractor whose quote will best serve the interests of the Contracting
Agency, taking ito account price as well as any other applicable factors such as, but not
limited to, experience, specific expertise, availability, project understanding, contractor
capacity and responsibility. If Award is not made to the Offeror offering the lowest price
the Contracting Agency shall make a written record of the basis for Award.

(6) Price Increases Intermediate level Public Improvement Contracts obtained by
competitive quotes may be increased above the original amount of Award when a
Contracting Agency ekermines that a price increase is warranted for additional Work
reasonably related to the scope of the original procurement.

(7) Amendments Amendments of intermediate level Public Improvement Contracts that
exceed the thresholds stated in section (1speeifically authorized by the Code, when
made in accordance with this Rule. Accordingly, such amendments are not considered
new procurements and do not require an exemption from competitive bidding.

Stat. Auth.: ORS 279A.065

Stats. Implemented: Tempoygrovisions relating to competitive quotes were not codified but compiled as
Legislative Counsel notes following ORS 279C.410.

[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 20688, enacted 1/31/08

FORMAL PROCUREMENT RULES; PUBLI C IMPROVEMENTS

C-049-0200 Solicitation Documents; Required Provisions; Assignment or Transfer
(1) Solicitation Document Pursuant to ORS 279C.365 and this rule, the Solicitation
Document shall include the following:
(a) General Information;
(A) Identification of the Public Improvement project, including the character of the
Work, and applicalel plans, Specifications and other Contract documents;
(B) Notice of any préOffer conference as follows:
(i) The time, date and location of any féfer conference;
(i) Whether attendance at the conference will be mandatory or voluntary; and
(i) That gatements made by the Contracting Agency's representatives at the
conference are not binding upon the Contracting Agency unless confirmed by
Written Addendum.
(C) The deadline for submitting mandatory prequalification applications and the
class or classadf Work for which Offerors must be prequalified if prequalification
IS a requirement;
(D) The name and title of the authorized Contracting Agency Person designated for
receipt of Offers and contact Person (if different);
(E) Instructions and information noerning the form and submission of Offers,
including the address of the office to which Offers must be delivered, any Bid or
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Proposal security requirements, and any other required information or special
information, e.g., whether Offers may be submittgdazsimile or electronic
means (See 0490300 regarding facsimile Bids or Proposals ard4G-0310
regarding electronic Procurement);
(F) The time, date and place of Opening;
(G) The time and date of Closing after which a Contracting Agency will nopacce
Offers, which time shall be not less than five Days after the date of the last
publication of the advertisement. If the Contracting Agency is issuing an ITB that
may result in a Public Improvement Contract with a value in excess of $100,000,
the Contrating Agency shall designate a time of Closing consistent with the first
tier subcontractor disclosure requirements of ORS 279C.370(1)(b)-a48-C
0360. For timing issues relating to Addenda, seé&1&0250;
(H) The office where the Specifications for therk may be reviewed,
(I) A statement that each Bidder to an ITB must identify whether the Bidder is a
"resident Bidder," as defined in ORS 279A.120;
(J) If the Contract resulting fromsalicitation will be a Contract for a Public Work
subject to ORS 279800 to 279C.870 or the Davigacon Act (40 U.S.C3141et
seq), a statement that no Offer will be received or considered by the Contracting
Agency unless the Offer contains a statement by the Offeror as a part of its Offer
that "Contractor agrees to beund by and will comply with the provisions of ORS
279C.840 or 40 U.S.(3141 to 3148;
(K) A statement that the Contracting Agency will not receive or consider an Offer
for a Public Improvement Contract for work as a contractor or landscape contractor
unless the Offeror is registered with the Construction Contractors Board, or is
licensed by the State Landscape Contractors Board, as specifie@#fQd230;
(L) Whether a Contractor or a subcontractor under the Contract must be licensed
under ORS 468A.72fegarding asbestos abatement projects;
(M) Contractor's certification of nondiscrimination in obtaining required
subcontractors in accordance with ORS 279A.110(4). (S@490440(3));
(N) How the Contracting Agency will notify Offerors of Addenda and hbev
Contracting Agency will make Addenda available (Se@4@-0250); and
(O) When applicable, instructions and forms regarding -Hilest Subcontractor
Disclosure requirements, as set forth #@49-0360.

(b) Evaluation Process
(A) A statement that the @tracting Agency may reject any Offer not in
compliance with all prescribed Public Contracting procedures and requirements,
including the requiremenit o demonstrate the Bidderds res
279C.375(3)(bpnd may reject for good cause all @ffafterfinding thatdoing so
is in the public interest;
(B) The anticipatedolicitation schedule, deadlines, protest process and evaluation
process, if any;
(C) Evaluation criteria, including the relative value applicable to each criterion, that
the Cotracting Agency will use to determine the Responsible Bidder with the
lowest Responsive Bid (where Award is based solely on price) or the Responsible
Proposer or Proposers with the best Responsive Proposal or Proposals (where use
of Competitive Proposals iauthorized under ORS 279C.335 an43-0620),
along with the process the Contracting Agency will use to determine acceptability
of the Work;
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(i) If the Solicitation Document is an Invitation to Bid, the Contracting Agency
shall set forth any special pa evaluation factors in the Solicitation Document.
Examples of such factors include, but are not limited to, conversion costs,
transportation cost, volume weighing, tradellowances, cash discounts,
depreciation allowances, cartage penalties, ownesHife-cycle cost
formulas. Price evaluation factors need not be precise predictors of actual future
costs; but, to the extent possible, such evaluation factors shall be objective,
reasonable estimates based upon information the Contracting Agency has
available concerning future use;
(ii) If the Solicitation Document is a Request for Proposals, the Contracting
Agency shall refer to the additional requirements ©f43-0650; and
(c) Contract Provisions The Contracting Agency shall include Contract ternt a
conditions, including warranties, insurance and bonding requirements, that the
Contracting Agency considers appropriate for the Public Improvement project. The
Contracting Agency must also include applicable Contract provisions required by
Oregon law afollows:
(A) Prompt payment to all Persons supplying labor or material; contributions to
Industrial Accident Fund; liens and withholding taxes (ORS2%95(1));
(B) Demonstrate that an employee drug testing program is in place (ORS
279C.505(2));
(C) If the Contract calls for demolition Work described in ORS 279C.510(1), a
condition requiring the Contractor to salvage or recycle construction and
demolition debris, if feasible and cestfective;
(D) If the Contract calls for lawn or landscape maintenaa@®ndition requiring
the Contractor to compost or mulch yard waste material at an approved site, if
feasible and cost effective (ORS 279C.510(2);
(E) Payment of claims by public officers (ORS 279C.515(1));
(F) Contractor and firstier subcontractor liabiy for late payment on Public
Improvement Contracts pursuant to ORS 279C.515(2), including the rate of
interest;
(G) Person's right to file a complaint with the Construction Contractors Board for
all Contracts related to a Public Improvement ContractQR9C.515(3));
(H) Hours of labor in compliance with ORS 279C.520;
() Environmental and natural resources regulati@R$279C.525);
(J) Payment for medical care and attention to employees (ORS 279C.530(1));
(K) A Contract provision substantially as lfmks: "All employers, including
Contractor, that employ subject Workers who Work under this Contract in the State
of Oregon shall comply with ORS 656.017 and provide the required Workers'
Compensation coverage, unless such employers are exempt under ©® B 65
Contractor shall ensure that each of its subcontractors complies with these
requirements.” (ORS 279C.530(2));
(L) Maximum hours, holidays and overtime (ORS 279C.540);
(M) Time limitation on claims for overtime (ORS 279C.545);
(N) Prevailing wage rats (ORS 279C.800 to 279C.870);
(O) BOLI public works bondORS 279C.83(2));
(P) Retainage (ORS 279C.550 to 279C.570);
(Q) Prompt payment policy, progress payments, rate of interest (ORS 279C.570);
(R) Contractor's relations with subcontractors (ORS 278@);5
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(S) Notice of claim (ORS 279C.605);

(T) [reserved]; and

(V) Contractor's certification that all subcontractors performing Work described in

ORS 701.005(2) (i.e., construction Work) will be registered with the Construction

Contractors Board or licenséy the State Landscape Contractors Board in

accordance with ORS 701.035 to 701.055 before the subcontractors commence

Work under the Contract.
(2) Assignment or Transfer Restricted Unless otherwise provided in the Contract, the
Contractor shall not assigsell, dispose of, or transfer rights, nor delegate duties under
the Contract, either in whole or in part, without the Contracting Agency's prior Written
consent. Unless otherwise agreed by the Contracting Agency in Writing, such consent
shall not reliee the Contractor of any obligations under the Contract. Any assignee or
transferee shall be considered the agent of the Contractor and be bound to abide by all
provisions of the Contract. If the Contracting Agency consents in Writing to an
assignment, salelisposal or transfer of the Contractor's rights or delegation of
Contractor's duties, the Contractor and its surety, if any, shall remain liable to the
Contracting Agency for complete performance of the Contract as if no such assignment,
sale, disposatransfer or delegation had occurred unless the Contracting Agency
otherwise agrees in Writing.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279A.110(4), 279A.120, 279C.365, 279Q390,375279C.390, 279C.505 to
580, 279C.605, 305.385, 468A.72M1.005 & 701.055

[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 20688, enacted 1/31/08
amended by Order No. 201, enacte®/18/10]

C-049-0210 Notice and Advertising Requirements; Posting
(1) Notice and Distribution Fee A Contracting Agency shall furnish "Notice" as set
forth below in subsections (a) through (c), to a number of Persons sufficient for the
purpose of fostering and promoting competitibhe Notice shall indicate where, when,
how and for how long the Solicitation Document may be obtained and generally describe
the Public Improvement project or Work. The Notice may contain any other appropriate
information. The Contracting Agency may cheuafee or require a deposit for the
Solicitation Document. The Contracting Agency may furnish Notice using any method
determined to foster and promote competition, including:
(a) Mailing Notice of the availability of Solicitation Documents to Personshines
expressed an interest in the Contracting Agency's Procurements;
(b) Placing Notice on the Contracting Agency's Electronic Procurement System; or
(c) Placing Notice on the Contracting Agency's Internet Web site.
(2) Advertising. Pursuant to ORS 2798 and this rule, a Contracting Agency shall
advertise evergolicitation for competitive Bids or competitive Proposals for a Public
Improvement Contract, unless the Board has exemptesblibigation from the
advertisement requirement as part of a coitipetBidding exemption under ORS
279C.335.
(a) Unless the Contracting Agency publishes by Electronic Advertisement as
permitted under subsection 2(b), the Contracting Agency shall publish the
advertisement for Offers at least once in at least one newsplageneral circulation
in the area where the Contract is to be performed and in as many additional issues and
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publications as the Contracting Agency may determine to be necessary or desirable to
foster and promote competition.
(b) A Contracting Agency myapublish by Electronic Advertisement if the Board
determines Electronic Advertisement is likely to be cost effective and, by rule or
order, authorizes Electronic Advertisement.
(c) The Contracting Agency shall publish an advertisement for Offers inshtolea
trade newspaper of general statewide circulation if the Contract is for a Public
Improvement with an estimated cost in excess of $125,000.
(d) All advertisements for Offers shall set forth:
(A) The Public Improvement project;
(B) The office where Qatract terms, conditions and Specifications may be
reviewed,;
(C) The date that Persons must file applications for prequalification under ORS
279C.340, if prequalification is a requirement, and the class or classes of Work for
which Persons must be preqtieli;
(D) The scheduled Closing, which shall not be less than five Days after the date of
the last publication of the advertisement;
(E) The name, title and address of the Contracting Agency Person authorized to
receive Offers;
(F) The scheduled Openingic
(G) If applicable, that the Contract is for a Public Work subject to ORS 279C.800
to 279C.870 or the DaviBacon Act (40 U.S.C3141et seq).

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279C.360 & ORS 200.035

[Adopted by Order NO. 20034, enated 224-05, Amended by Order No. 20688, enacted 1/31/08
amended by Order No. 201, enacte®/18/10Q]

C-049-0220 Prequalification of Offerors
(1) Prequalification. Pursuant to ORS 279C.43a6d this rule, two types of
prequalification are authorized:
(a) Mandatory PrequalificatiarA Contracting Agency may, by rule, resolution,
ordinance or other law or regulation, require mandatory prequalification of Offerors
on forms prescribed by the Qoacting Agency's Contract Review Authority. A
Contracting Agency must indicate in the Solicitation Document if it will require
mandatory prequalification. Mandatory prequalification is when a Contracting Agency
conditions a Person's submission of an Qdfgon the Person's prequalification. The
Contracting Agency shall not consider an Offer from a Person that is not prequalified
if the Contracting Agency required prequalification.
(b) Permissive Prequalificatio Contracting Agency may prequalify a Perdor
the Contracting Agencyslicitation list on forms prescribed by the Contracting
Agency's Contract Review Authority, but in permissive prequalification the
Contracting Agency shall not limit distribution ofalicitation to that list.
(2) Prequalification Presumed If an Offeror is currently prequalified by either the
Oregon Department of Transportation or the Oregon Department of Administrative
Services to perform Contracts, the Offeror shall be rebuttably presumed qualified to
perform similar Worlfor other Contracting Agencies.
(3) Standards for Prequalification. A Person may prequalify by demonstrating to the
Contracting Agency's satisfaction:
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(a) That the Person's financial, material, equipment, facility and personnel resources

and expertise, ability to obtain such resources and expertise, indicate that the Person

Is capable of meeting all contractual responsibilities;

(b) The Person's record of performance;

(c) The Person's record of integrity;

(d) The Person is qualified to contract with ®entracting Agency. (See -9

0390(2) regarding standards of responsibility.)
(4) Notice Of Denial If a Person fails to prequalify for a mandatory prequalification, the
Contracting Agency shall notify the Person, specify the reasons under sectidoth{8) o
rule and inform the Person of the Person's right to a hearing under ORS 279C.445 and
279C.450.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.430 & ORS 279C.435
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2024, enacted/18/10]

C-049-0230 Eligibility to Bid or Propose; Registration or License

(1) Construction Contracts. A Contracting Agency shall not consider a Person's Offer

to do Work as a contractor, as defined in ORS 701.005(2), unless the Person has a
current, valid certificate of registration issued by the Construction Contractors Board at
the time the Offer is made.

(2) Landscape Contracts A Contracting Agency shall n@onsider a Person's Offer to

do Work as a landscape contractor as defined in ORS 671.520(2), unless the Person has a
current, valid landscape contractors license issued pursuant to ORS 671.560 by the State
Landscape Contractors Board at the time the adfenade.

(3) Noncomplying Entities. The Contracting Agency shall deem an Offer received from

a Person that fails to comply with this rule nonresponsive and shall reject the Offer as
stated in ORS 279C.365(1)(k), unless contrary to federal law or stijdifterent

timing requirements set by federal funding agencies.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365, ORS 671.530 & ORS 701.055
[Adopted by Order NO. 20034, enacted-24-05]

C-0490240 Pre-Offer Conferences

(1) Purpose A Contracting Agency may hold pfeffer conferences with prospective
Offerors prior to Closing, to explain the Procurement requirements, obtain information or
to conduct site inspections.

(2) Required attendarce The Contracting Agency may require attendance at the pre
Offer conference as a condition for making an Offer. Unless otherwise specified in the
Solicitation Document, a mandatory attendance requirement is considered to have been
met if, at any time dumg the mandatory meeting, a representative of an offering firm is
present.

(3) Scheduled time If a Contracting Agency holds a p@ffer conference, it shall be

held within a reasonable time after the Solicitation Document has been issued, but
sufficiently before the Closing to allow Offerors to consider information provided at that
conference.

(4) Statements Not Binding Statements made by a Contracting Agency's representative
at the preOffer conference do not change the Solicitation Document unless the
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Contracting Agency confirms such statements with a Written Addendum to the
Solicitation Document.

(5) Contracting Agency Announcement The Contracting Agency must set forth notice
of any preOffer conference in the Solicitation Document in accordance @+ bd9-
0200(1)(a)(B).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365 & 279C.370
[Adopted by Order NO. 20054, enacted-24-05]

C-049-0250 Addenda to Solicitation Documents

(1) Issuance; ReceiptThe Contracting Agency may change a Solicitation Document
only by Written Addenda. An Offeror shall provide Written acknowledgement of receipt
of all issued Addenda with its Offer, unless the Contracting Agency otherwise specifies
in the Addenda or in the Solicitation Document.

(2) Notice and Distribution. The Contracting Agency shall notify prospective Offerors

of Addenda consistent with the standards of Notice set forthA90210(1). The
Solicitation Document shall specify how t@entracting Agency will provide notice of
Addenda and how the Contracting Agency will make the Addenda available (648, C
0200(1)(a)(N). For example, "Contracting Agency will not mail notice of Addenda, but
will publish notice of any Addenda on Contriagt Agency's Web site. Addenda may be
downloaded off the Contracting Agency's Web site. Offerors should frequently check the
Contracting Agency's Web site until closing, i.e., at least once weekly until the week of
Closing and at least once daily the weékhe Closing.”

(3) Timelines; Extensions The Contracting Agency shall issue Addenda within a
reasonable time to allow prospective Offerors to consider the Addenda in preparing their
Offers. The Contracting Agency may extend the Closing if the Contga&tiency
determines prospective Offerors need additional time to review and respond to Addenda.
Except to the extent required by public interest, the Contracting Agency shall not issue
Addenda less than 72 hours before the Closing unless the Addenduentalsds the

Closing.

(4) Request for Change or ProtestUnless a different deadline is set forth in the
Addendum, an Offeror may submit a Written request for change or protest to the
Addendum, as provided in-@49-0260, by the close of the Contracting Aggs next
business day after issuance of the Addendum, or up to the last day allowed to submit a
request for change or protest unde@42-0260, whichever date is later. The Contracting
Agency shall consider only an Offeror's request for change or ptotés Addendum;

the Contracting Agency shall not consider a request for change or protest to matters not
added or modified by the Addendum, unless the Offeror submits the request for change
or protest before the deadline for the Contracting Agency'spteaiiequest for change

or protests as set forth in@9-0260(2) and (3).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.395 & ORS 279A.065
[Adopted by Order NO. 20034, enacted-24-05]

C-0490260 Request for Clarification or Change; Solictation Protests
(1) Clarification . Prior to the deadline for submitting a Written request for change or
protest, an Offeror may request that the Contracting Agenadfycdey provision of the
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Solicitation Document. The Contracting Agency's clarification to an Offeror, whether
orally or in Writing, does not change the Solicitation Document and is not binding on the
Contracting Agency unless the Contracting Agency am#rm@Solicitation Document by
Addendum.
(2) Request for Change
(a) Delivery. An Offeror may request in Writing a change to the Specifications or
Contract terms and conditions. Unless otherwise specified in the Solicitation
Document, an Offeror must deliveéhe Written request for change to the Contracting
Agency not less than 10 Days prior to Closing
(b) Content of Request for Change
(A) An Offeror's Written request for change shall include a statement of the
requested change(s) to the Contract termscanditions, including any
Specifications, together with the reason for the requested change.
(B) An Offeror shall mark its request for change as follows:
(i) "Contract Provision Request for Change™; and
(if) Solicitation Document number (or other idergdtion as specified in the
Solicitation Document).
(3) Protest.
(a) Delivery. An Offeror may protest Specifications or Contract terms and conditions.
Unless otherwise specified in the Solicitation Document, an Offeror must deliver a
Written protest on th@smatters to the Contracting Agency not less than 10 Days prior
to Closing
(b) Content of Protest
(A) An Offeror's Written protest shall include:
(i) A detailed statement of the legal and factual grounds for the protest;
(i) A description of the resultg prejudice to the Offeror; and
(i) A statement of the desired changes to the Contract terms and conditions,
including any Specifications.
(B) An Offeror shall mark its protest as follows:
(i) "Contract Provision Protest"; and
(ii) Solicitation Documentumber (or other identification as specified in the
Solicitation Document).
(4) Contracting Agency ResponseThe Contracting Agency is not required to consider
an Offeror's request for change or protest after the deadline established for submitting
such equest or protest. The Contracting Agency shall provide notice to the applicable
Person if it entirely rejects a protest. If the Contracting Agency agrees with the Person's
request or protest, in whole or in part, the Contracting Agency shall eitheaissue
Addendum reflecting its determination undef0€9-0260 or cancel thsolicitation under
C-0490270.
(5) Extension of Closing If a Contracting Agency receives a Written request for change
or protest from an Offeror in accordance with this rule, the i@otihg Agency may
extend Closing if the Contracting Agency determines an extension is necessary to
consider the request or protest and issue an Addendum, if any, to the Solicitation
Document.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279C.3480%&S 279C.365

[Adopted by Order NO. 20084, enacted-24-05; Amended by Order No. 20683, enacted 1/31/08
amended by Order No. 2011, enacte@®/18/10]
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C-049-0270 Cancellation of Solicitation Document
(1) Cancellation in the Public Interest A Contracting Agency may cancesalicitation
for good cause if the Contracting Agency finds that cancellation is in the public interest.
The Contracting Agency's reasons for cancellation Sleathade part of thalicitation
file.
(2) Notice of Cancellation If the Contracting Agency cancels@icitation prior to
Opening, the Contracting Agency shall provide Notice of cancellation in accordance with
C-0490210(1). Such naotice of cancellatishall:
(a) Identify thesolicitation;
(b) Briefly explain the reason for cancellation; and
(c) If appropriate, explain that an opportunity will be given to compete on any
resolicitation.
(3) Disposition of Offers
(a) Prior to Offer Openinglf the Contrating Agency cancels solicitation prior to
Offer Opening, the Contracting Agency shall return all Offers it received to Offerors
unopened, provided the Offeror submitted its Offer in a hard copy format with a
clearly visible return address. If there ismeturn address on the envelope, the
Contracting Agency shall open the Offer to determine the source and then return it to
the Offeror.
(b) After Offer Opening If the Contracting Agency rejects all Offers, the Contracting
Agency shall retain all such Offeas part of the Contracting Agencsddicitation file.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.395
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2021, enacte®/18/10]

C-0490280 Offer Submissions

(1) Offer and Acceptance The Bid or Proposal is the Bidder's or Proposer's offer to

enter into a Contract.
(a) In competitive Biddingind competitive Proposaldhe Offer is always a "Firm
Offer," i.e., the Offer sHbbe held open by the Offeror for the Contracting Agency's
acceptance for the period specified H@3-0410. The Contracting Agencyay elect
to accept the Offer at any time during the specified period, and the Contracting
Agencys Award of the Contra¢b a Bidder constitutes acceptance of the Offer and
binds the Offeror to the Contract.
(b)Not wit hstanding the fact that a competitd.
period specified in OAR 13049-0410, the Contracting Agency may elect to discuss
or negotiate certain contractual provisions, as identified in these rulesha in
Solicitation Documentwith the ProposeiSee G049-0650 on Requests for Proposals
and G049-0290 on Bid or Proposal SecurityWhere negotiatiois permitted by the
rules or he Solicitation Document, Proposers are bourahtobligation to negotiate
in good faith and only on those terms that the rules o8tiieitation Document has
reserved for negotiation.

(2) Responsive Offer A Contracting Agency may Award a Contract otdya

Responsible Offeror with a Responsive Offer.

(3) Contingent Offers. Except to the extent that an Offeror is authorized to propose

certain terms and conditions pursuant t049-0650, an Offeror shall not make an Offer
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contingent upon the Contractidggency's acceptance of any terms or conditions
(including Specifications) other than those contained in the Solicitation Document.
(4) Offeror's Acknowledgement By signing and returning the Offer, the Offeror
acknowledges it has read and understand<stinestand conditions contained in the
Solicitation Document and that it accepts and agrees to be bound by the terms and
conditions of the Solicitation Document. If the Request for Proposals permits proposal of
alternative terms under-@49-0650, the Offerds Offer includes the nonnegotiable terms
and conditions and any proposed terms and conditions offered for negotiation upon and
to the extent accepted by the Contracting Agency in Writing.
(5) Instructions. An Offeror shall submit and Sign its Offer in acdance with the
Solicitation Document. An Offeror shall initial and submit any correction or erasure to its
Offer prior to the Opening in accordance with the requirements for submitting an Offer
under the Solicitation Document.
(6) Forms. An Offeror shallsubmit its Offer on the form(s) provided in the Solicitation
Document, unless an Offeror is otherwise instructed in the Solicitation Document.
(7) Documents An Offeror shall provide the Contracting Agency with all documents and
descriptive literature regred under the Solicitation Document.
(8) Facsimile or Electronic Submissionslf the Contracting Agency permits facsimile
or electronic Offers in the Solicitation Document, the Offeror may submit facsimile or
electronic Offers in accordance with the Sibdition Document. The Contracting Agency
shall not consider facsimile or electronic Offers unless authorized by the Solicitation
Document.
(9) Product Samples and Descriptive Literature A Contracting Agency may require
Product Samples or descriptive taéure if it is necessary or desirable to evaluate the
quality, features or characteristics of the offered items. The Contracting Agency will
dispose of Product Samples, or return or make available for return Product Samples to the
Offeror in accordance wi the Solicitation Document.
(10) Identification of Offers.
(a) To ensure proper identification and handling, Offers shall be submitted in a sealed
envelope appropriately marked or in the envelope provided by the Contracting
Agency, whichever is applicadl
(b) The Contracting Agency is not responsible for Offers submitted in any manner,
format or to any delivery point other than as required in the Solicitation Document.
(11) Receipt of Offers The Offeror is responsible for ensuring that the Contracting
Agency receives its Offer at the required delivery point prior to the Closing, regardless of
the method used to submit or transmit the Offer.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365 & ORS 279C.375
[Adopted by Order NO. 20084, enacte@-24-05; Amended by Order No. 20683, enacted 1/31/08

C-049-0290 Bid or Proposal Security

(1) Security Amount. If a Contracting Agency requires Bid or Proposal security, it shall

be not more thath0% or less than 5% of the Offeror's Bid or Proposal, consisting of the
base Bid or Proposal together with all additive alternates. A Contracting Agency shall not
use Bid or Proposal security to discourage competition. The Contracting Agency shall
clearlystate any Bid or Proposal security requirements in its Solicitation Document. The
Offeror shall forfeit Bid or Proposal security after Award if the Offeror fails to execute

the Contract and promptly return it with any required Performance Bond and Payment
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Bond and, in the case of Proposal security, with any required proof of insurance. See
ORS 279C.36%) and 279C.385.
(2) Requirement for Bid Security (Optional for Proposals) Unless a Contracting
Agency has otherwise exemptedddicitation or class o$olicitations from Bid security
pursuant to ORS 279C.390, the Contracting Agency shall require Bid security for its
solicitation of Bids for Public Improvement$his requirement applies only to Public
Improvement Contracts with a value, estimated by ther@ctimig Agency, of more than
$100,000.Contracts for less than $100,000 are exempt pursuant to ORS 279CI&90.
Contracting Agency may require Bid security even if it has exempted a class of
solicitations from Bid security. Contracting Agencies nadsorequire Proposal security
in RFPs . See ORS 279C.400(5).
(3) Form of Bid or Proposal Security. A Contracting Agency may accept only the
following forms of Bid or Proposal security:

(a) A surety bond from a surety company authorized to do business itatbe

Oregon;

(b) An irrevocable letter of credit issued by an insured institution as defined in ORS

706.008; or

(c) A cashier's check or Offeror's certified check.
(4) Return of Security. A Contracting Agency shall return or release the Bid or Proposal
security of all unsuccessful Offerors after a Contract has been fully executed and all
required bonds have been provided, or after all Offers have been rejected. The
Contracting Agency may return the Bid or Proposal security of unsuccessful Offerors
prior to Award if the return does not prejudice Contract Award and the security of at least
the Bidders with the three lowest Bids, or the Proposers with the three highest scoring
Proposals, is retained pending execution of a Contract.

Stat. Auth.: ORS 279A.@

Stats. Implemented: ORS 279C.365, ORS 279C.385 & ORS 279C.390

[Adopted by Order NO. 20034, enacted-24-05, Amended by Order No. 206888, enacted 1/31/08
amended by Order No. 201, enacte®/18/10Q]

C-049-0300 Facsimile Bids and Proposals
(1) Contracting Agency Authorization. A Contracting Agency may authorize Offerors
to submit facsimile Offers. If the Contracting Agency determines that Bid or Proposal
security is or will be required, éhContracting Agency shall not authorize facsimile
Offers unless the Contracting Agency has established a method for receipt of such
security. Prior to authorizing the submission of facsimile Offers, the Contracting Agency
shall determine that the Contriggt Agency's equipment and personnel are capable of
receiving the size and volume of anticipated Offers within a short period of time. In
addition, the Contracting Agency shall establish administrative procedures and controls:

(a) To receive, identify, rexd and safeguard facsimile Offers;

(b) To ensure timely delivery of Offers to the location of Opening; and

(c) To preserve the Offers as sealed.
(2) Provisions To Be Included in Solicitation Documentin addition to all other
requirements, if the Contrasyy Agency authorizes a facsimile Offer for Bids or
Proposals, the Contracting Agency shall include in the Solicitation Document (other than
in a request for quotes) the following:

(a) A provision substantially in the form of the following: "A 'facsimilé&d, as used

in this Solicitation Document, means an Offer, modification of an Offer, or withdrawal




APPENDIX C - 80

of an Offer that is transmitted to and received by the Contracting Agency via a
facsimile machine.";
(b) A provision substantially in the form of the fmlVing: "Offerors may submit
facsimile Offers in response to this Solicitation Document. The entire response must
arrive at the place and by the time specified in this Solicitation Document.";
(c) A provision that requires Offerors to Sign their facsimifee(3;
(d) A provision substantially in the form of the following: "The Contracting Agency
reserves the right to Award the Contract solely on the basis of the facsimile Offer.
However, upon the Contracting Agency's request the apparent successful Odror s
promptly submit its complete original Signed Offer. ";
(e) The data and compatibility characteristics of the Contracting Agency's receiving
facsimile machine as follows:

(A) Telephone number; and

(B) Compatibility characteristics, e.g., make and maodehber, receiving speed,

communications protocol; and
(H A provision that the Contracting Agency is not responsible for any failure
attributable to the transmission or receipt of the facsimile Offer including, but not
limited to the following:

(A) Receip of garbled or incomplete documents;

(B) Availability or condition of the receiving facsimile machine;

(C) Incompatibility between the sending and receiving facsimile machine;

(D) Delay in transmission or receipt of documents;

(E) Failure of the Offerorat properly identify the Offer documents;

(F) lllegibility of Offer documents; and

(G) Security and confidentiality of data.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0310 Electronic Procurement

(1) General Contracting Agencies may utilize Electronic Advertisement of Public
Improvement Contracts in accordance with ORS 279C.360(1), provided that
advertisement of such Contracts wath estimated Contract Price in excess of $125,000
must also be published in a trade newspaper of general statewide circulation, and may
post notices of intent to Award electronically as provided by ORS 279C.410(7).

(2) Alternative Procedures In the eventhat a Contracting Agency desires to allow
Electronic Offers for a Public Improvement Contract, it shall first promulgate supporting
procedures substantially in conformance wit@47-0330 (Electronic Procurement under
ORS Chapter 279B), taking into acco@RS Chapter 279C requirements for written
bids, opening bids publicly, bid security, fitsr subcontractor disclosure and inclusion
of prevailing wage rates.

(3) Interpretation . Nothing in this rule shall be construed as prohibiting Contracting
Agences from making procurement documents for Public Improvement Contracts
available in electronic format as well as in hard copy when Bids are to be submitted only
in hard copy.See ORS 279C.365(2).

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365
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[Adopted by Order NO. 20054, enacted-24-05; Amended by Order No. 20688, enacted 1/31/08

C-049-0320 Pre-Closing Modification or Withdrawal of Offers
(1) Modifications. An Offeror may modify its Offer in Writing prior to the Closing. An
Offeror shall prepare and submit any modification to its Offer to the Contracting Agency
in accordance with ©490280, unless otherwise specified in the Solicitation Document.
Any modification must include the Offeror's statement that the modification amends and
supersedes the prior Offer. The Offeror shall mark the submitted modification as follows:
(a) Bid (or Proposal) Modification; and
(b) Solicitation Number (or Other Identificati@s specified in the Solicitation
Document).
(2) Withdrawals.
(a) An Offeror may withdraw its Offer by Written notice submitted on the Offeror's
letterhead, Signed by an authorized representative of the Offeror, delivered to the
location specified in thedicitation Document (or the place of Closing if no location
is specified), and received by the Contracting Agency prior to the Closing. The
Offeror or authorized representative of the Offeror may also withdraw its Offer in
Person prior to the Closing, up@resentation of appropriate identification and
satisfactory evidence of authority.
(b) The Contracting Agency may release an unopened Offer withdrawn under
subsection 2(a) to the Offeror or its authorized representative, after voiding any date
and time samp mark.
(c) The Offeror shall mark the Written request to withdraw an Offer as follows:
(A) Bid (or Proposal) Withdrawal; and
(B) Solicitation Number (or Other Identification as specified in the Solicitation
Document).
(3) Documentation The Contracting\gency shall include all documents relating to the
modification or withdrawal of Offers in the appropriatdicitation file.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.360(2), 279C.365, 279C.375 & 279C.395
[Adopted by Order NO. 20034, enated 224-05, amended by Order No. 2021, enacte®/18/10]

C-049-0330 Receipt, Opening and Recording of Offers; Confidentiality of Offers

(1) Receipt A Contracting Agency shall electronically or mechanically tstemp or
handmark each Offer and any modification upon receipt. The Contracting Agency shall
not open the Offer or modification upon receipt, but shall maintain it as confidential and
secure util Opening. If the Contracting Agency inadvertently opens an Offer or a
modification prior to the Opening, the Contracting Agency shall return the Offer or
modification to its secure and confidential state until Opening. The Contracting Agency
shall docurent the resealing for the Procurement file (e.g. "Contracting Agency
inadvertently opened the Offer due to improper identification of the Offer").

(2) Opening and Recording A Contracting Agency shall publicly open Offers including
any modifications madetthe Offer pursuant to-G49-0320. In the case of Invitations to
Bid, to the extent practicable, the Contracting Agency shall read aloud the name of each
Bidder, the Bid price(s), and such other information as the Contracting Agency considers
appropriateln the case of Requests for Proposals or voluminous Bids, if the Solicitation
Document so provides, the Contracting Agency will not read Offers aloud.
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(3) Availability . After Opening, the Contracting Agency shall make Bids available for
public inspectionbut pursuant to ORS 279C.410 Proposals are not subject to disclosure
until after notice of intent to award is issued. In any event Contracting Agencies may
withhold from disclosure those portions of an Offer that the Offeror designates as trade
secrets oms confidential proprietary data in accordance with applicable law. See ORS
192.501(2); 646.461 to 646.475. To the extent the Contracting Agency determines such
designation is not in accordance with applicable law, the Contracting Agency shall make
thoseportions available for public inspection. The Offeror shall separate information
designated as confidential from other nonconfidential information at the time of
submitting its Offer. Prices, makes, model or catalog numbers of items offered, scheduled
delivery dates, and terms of payment are not confidential, and shall be publicly available
regardless of an Offeror's designation to the contrary.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365, ORS 279C.375 & ORS 279C.395
[Adopted by Order NO.@05-34, enacted-24-05]

C-049-0340 Late Bids, Late Withdrawals and Late Modifications

Any Offer received after Closing is late. An Offeror's request for withdrawal or
modification of an Offer received after Closing is late. A Contracting Agency shall not
consider late Offers, withdrawals or modifications except as permitted#B0350 or
C-049-0390.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365, ORS 27888 ORS 279C.395
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0350 Mistakes
(1) Generally. To protect the integrity of the competitive Procurement process and to
assure fair treatment of Offerors, a Gawting Agency should carefully consider whether
to permit waiver, correction or withdrawal of Offers for certain mistakes.
(2) Contracting Agency Treatment of Mistakes A Contracting Agency shall not allow
an Offeror to correct or withdraw an Offer for amor in judgment. If the Contracting
Agency discovers certain mistakes in an Offer after Opening, but before Award of the
Contract, the Contracting Agency may take the following action:
(a) A Contracting Agency may waive, or permit an Offeror to coreentinor
informality. A minor informality is a matter of form rather than substance that is
evident on the face of the Offer, or an insignificant mistake that can be waived or
corrected without prejudice to other Offerors. Examples of minor informalitesde
an Offeror's failure to:
(A) Return the correct number of Signed Offers or the correct number of other
documents required by the Solicitation Document;
(B) Sign the Offer in the designated block, provided a Signature appears elsewhere
in the Offer,evidencing an intent to be bound; and
(C) Acknowledge receipt of an Addendum to the Solicitation Document, provided
that it is clear on the face of the Offer that the Offeror received the Addendum and
intended to be bound by its terms; or the Addendumhwegbdid not affect price,
quality or delivery.
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(b) A Contracting Agency may correct a clerical error if the error is evident on the
face of the Offer or other documents submitted with the Offer, and the Offeror
confirms the Contracting Agency's correctian/Nriting. A clerical error is an
Offeror's error in transcribing its Offer. Examples include typographical mistakes,
errors in extending unit prices, transposition errors, arithmetical errors, instances in
which the intended correct unit or amount igdewnt by simple arithmetic calculations
(for example a missing unit price may be established by dividing the total price for the
units by the quantity of units for that item or a missing, or incorrect total price for an
item may be established by multiplg the unit price by the quantity when those
figures are available in the Offet)nit prices shall prevail over extended priaeshe
event of a discrepancy between extended prices and unit. prices
(c) A Contracting Agency may permit an Offeror to wittsran Offer based on one
or more clerical errors in the Offer only if the Offeror shows with objective proof and
by clear and convincing evidence:
(A) The nature of the error;
(B) That the error is not a minor informality under this subsection or anierror
judgment;
(C) That the error cannot be corrected or waived under subsection (b) of this
section;
(D) That the Offeror acted in good faith in submitting an Offer that contained the
claimed error and in claiming that the alleged error in the Offer exists;
(E) That the Offeror acted without gross negligence in submitting an Offer that
contained a claimed error;
(F) That the Offeror will suffer substantial detriment if the Contracting Agency
does not grant the Offeror permission to withdraw the Offer;
(G) That the Contracting Agency's or the public's status has not changed so
significantly that relief from the forfeiture will work a substantial hardship on the
Contracting Agency or the public it represents; and
(H) That the Offeror promptly gave notice o&thlaimed error to the Contracting
Agency.
(d) The criteria in subsection (2)(c) of this rule shall determine whether a Contracting
Agency will permit an Offeror to withdraw its Offer after Closing. These criteria also
shall apply to the question of whettaeContracting Agency will permit an Offeror to
withdraw its Offer without forfeiture of its Bid bond (or other Bid or Proposal
security), or without liability to the Contracting Agency based on the difference
between the amount of the Offeror's Offer aimelamount of the Contract actually
awarded by the Contracting Agency, whether by Award to the next lowest Responsive
and Responsible Bidder or the best Responsive and Responsible Proposer, or by resort
to a new solicitation.
(3) Rejection for Mistakes The Contracting Agency shall reject any Offer in which a
mistake is evident on the face of the Offer and the intended correct Offer is not evident or
cannot be substantiated from documents submitted with the Offer.
(4) Identification of Mistakes after Award. The procedures and criteria set forth above
are Offeror's only opportunity to correct mistakes or withdraw Offers because of a
mistake. Following Award, an Offeror is bound by its Offer, and may withdraw its Offer
or rescind a Contract entered into pansito this divisiorC-049 only to the extent
permitted by applicable law.
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Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375 & ORS 279C.395
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2024, enacted 3/18/1]0.

C-049-0360 First-Tier Subcontractors; Disclosure and Substitution
(1) Required Disclosure Within two working hours after the Bid Closing on an ITB for
a Public Improvement hang a Contract Price anticipated by the Contracting Agency to
exceed $100,000, all Bidders shall submit to the Contracting Agency a disclosure form as
described by ORS 279C.370(2), identifying any {tist subcontractors (those Entities
that would be camacting directly with the prime contractor) that will be furnishing labor
or labor and materials on the Contract, if Awarded, whose subcontract value would be
equal to or greater than:
(a) Five percent of the total Contract Price, but at least $15,000; or
(b) $350,000, regardless of the percentage of the total Contract Price.
(2) Bid Closing, Disclosure Deadline and Bid Opening~or each ITB to which this rule
applies, the Contracting Agency shall:
(a) Set the Bid Closing on a Tuesday, Wednesday or Thyradd at a time between
2 p.m. and 5 p.m., except that these Bid Closing restrictions do not apply to an ITB for
maintenance or construction of highways, bridges or other transportation facilities, and
provided that the twdnour disclosure deadline dedmd by this rule would not then
fall on a legal holiday;
(b) Open Bids publicly immediately after the Bid Closing; and
(c) Consider for Contract Award only those Bids for which the required disclosure has
been submitted by the announced deadline on forescpbed by the Contracting
Agency.
(3) Bidder Instructions and Disclosure Form For the purposes of this rule, a
Contracting Agency in itsolicitation shall prescribeéhe disclosure form that must be
utilized, substantially in the form set forth in OR%9C.370(2).
(4) Submission A Bidder shall submit the disclosure form required by this rule either in
its Bid submission, or within two Working hours after Bid Closing in the manner
specified by the ITB.
(5) ResponsivenessCompliance with the disclosuasd submittal requirements of ORS
279C.370 and this rule is a matter of Responsiveness. Bids that are submitted by Bid
Closing, but for which the disclosure submittal has not been made by the specified
deadline, are not Responsive and shall not be coesider Contract Award.
(6) Substitution. Substitution of affected firdier subcontractors shall be made only in
accordance with ORS 279C.585. Contracting Agencies shall accept Written submissions
filed under that statute as public records. Aside fr@aueds involving inadvertent clerical
error under ORS 279C.585, Contracting Agencies do not have a statutory role or duty to
review, approve or resolve disputes concerning such substitutions. See ORS 279C.590
regarding complaints to the Construction ContsexBoard on improper substitution.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.370, 279C.585, 279C.590 & 279C.835
[Adopted by Order NO. 20634, enacted-24-05, amended by Order No. 2021, enacted 3/18/1)0.

C-0490370 Disqualification of Persons

(1) Authority . A Contracting Agency may disqualify a Person from consideration of
Award of the Contracting Agency's Contracts after providing the Person with notice and
a reasonable oppairity to be heard in accordance with sections (2) and (4) of this rule.
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(a) Standards for Conduct Disqualificatiofss provided in ORS 279C.440, a
Contracting Agency may disqualify a Person for:
(A) Conviction for the commission of a criminal offense asmaident in obtaining
or attempting to obtain a public or private contract or subcontract, or in the
performance of such contract or subcontract.
(B) Conviction under state or federal statutes of embezzlement, theft, forgery,
bribery, falsification or desuction of records, receiving stolen property or any
other offense indicating a lack of business integrity or business honesty that
currently, seriously and directly affects the Person's responsibility as a contractor.
(C) Conviction under state or fedéeantitrust statutes.
(D) Violation of a contract provision that is regarded by the Contracting Agency to
be so serious as to justify Conduct Disqualification. A violation under this
subsection 1(a)(D) may include but is not limited to material failupetiorm the
terms of a contract or an unsatisfactory performance in accordance with the terms
of the contract. However, a Person's failure to perform or unsatisfactory
performance caused by acts beyond the Person's control is not a basis for
Disqualificaton.
(b) Standards for DBE Disqualificatiods provided in ORS 200.065, 200.075 or
279A.110, a Contracting Agency may disqualify a Person's right to submit an Offer or
to participate in a Contract (e.g. subcontractors) as follows:
(A) For a DBE Disqualiftation under ORS 200.065, the Contracting Agency may
disqualify a Person upon finding that:
(i) The Person fraudulently obtained or retained or attempted to obtain or retain
or aided another Person to fraudulently obtain or retain or attempt to obtain or
retain certification as a disadvantaged, minority, women or emerging small
business enterprise; or
(i) The Person knowingly made a false claim that any Person is qualified for
certification or is certified under ORS 200.055 for the purpose of gaining a
Cortract or subcontract or other benefit; or
(i) The Person has been disqualified by another Contracting Agency pursuant
to ORS 200.065.
(B) For a DBE Disqualification under ORS 200.075, the Contracting Agency may
disqualify a Person upon finding that:
(i) The Person has entered into an agreement representing that a disadvantaged,
minority, women, or emerging small business enterprise, certified pursuant to
ORS 200.055 ("Certified Enterprise™), will perform or supply materials under a
Public Improvement Coract without the knowledge and consent of the
Certified Enterprise; or
(i) The Person exercises management and deemiking control over the
internal operations, as defined by ORS 200.075(1)(b), of any Certified
Enterprise; or
(i) The Person uses ae@tified Enterprise to perform services under a contract
or to provide supplies under a Public Improvement Contract to meet an
established Certified Enterprise goal, and such enterprise does not perform a
commercially useful function, as defined by ORS.RG6(3), in performing its
obligations under the contract.
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(iv) If a Person is Disqualified for a DBE Disqualification under ORS 200.075,
the affected Contracting Agency shall not permit such Person to participate in
that Contracting Agency's Contracts.
(C) For a DBE Disqualification under ORS 279A.110, a Contracting Agency may
disqualify a Person if the Contracting Agency finds that the Person discriminated
against minority, women or emerging small business enterprises in awarding a
subcontract under a cwact with that Contracting Agency.
(2) Notice of Intent to Disqualify. The Contracting Agency shall notify the Person in
Writing of a proposed Disqualification personally or by registered or certified mail,
return receipt requested. This notice shall:
(a) State that the Contracting Agency intends to disqualify the Person;
(b) Set forth the reasons for the Disqualification;
(c) Include a statement of the Person's right to a hearing if requested in Writing within
the time stated in the notice and that if @@ntracting Agency does not receive the
Person's Written request for a hearing within the time stated, the Person shall have
waived its right to a hearing;
(d) Include a statement of the authority and jurisdiction under which the hearing will
be held;
(e) Include a reference to the particular sections of the statutes and rules involved;
() State the proposed Disqualification period; and
(g) State that the Person may be represented by legal counsel.
(3) Hearing. The Contracting Agency shall schedule a imganpon the Contracting
Agency receipt of the Person's timely request. The Contracting Agency shall notify the
Person of the time and place of the hearing and provide information on the procedures,
right of representation and other rights related to tmelact of the hearing prior to
hearing.
(4) Notice of Disqualification. The Contracting Agency will notify the Person in Writing
of its Disqualification, personally or by registered or certified mail, return receipt
requested. The notice shall contain:
(a) The effective date and period of Disqualification;
(b) The grounds for Disqualification; and
(c) A statement of the Person's appeal rights and applicable appeal deadlines. For a
Conduct Disqualification or a DBE Disqualification under ORS 279A.110, the
disqualified person must notify the Contracting Agency in Writing within three
business Days after receipt of the Contracting Agency's notice of Disqualification if
the Person intends to appeal the Contracting Agency's decision.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 200.065, 200.075, 279C.440, 279C.445, 279C.450 & 279A.110
[Adopted by Order NO. 20084, enacted-24-05]

C-049-0380 Bid or Proposal Evaluation Criteria

(1) General A Public Improvement Contract, if Awarded, shall be Awarded to the
Responsible Bidder submitting the lowest Responsive Bid, or to the Responsible
Proposer submitting the best Responsive Proposal. $4&-0390, and Rules for
Alternative Contracting Methis at C049-0600 to C049-0690.

(2) Bid Evaluation Criteria . Invitations to Bid may solicit lumygum Offers, unifrice
Offers or a combination of the two.
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(a) Lump Sum If the ITB requires a lunmygum Bid, without additive or deductive
alternates, or if th Contracting Agency elects not to award additive or deductive
alternates, Bids shall be compared on the basis of-kumpprices, or lumysum base
Bid prices, as applicable. If the ITB calls for a luisymm base Bid, plus additive or
deductive alternatethe total Bid price shall be calculated by adding to or deducting
from the base Bid those alternates selected by the Contracting Agency, for the purpose
of comparing Bids.
(b) Unit Price If the Bid includes unit pricing for estimated quantities, the @il
price shall be calculated by multiplying the estimated quantities by the unit prices
submitted by the Bidder, and adjusting for any additive or deductive alternates
selected by the Contracting Agency, for the purpose of comparing Bids. Contracting
Agencies shall specify within the Solicitation Document the estimated quantity of the
procurement to be used for determination of the low Bidder. In the event of
mathematical discrepancies between unit price and any extended price calculations
submitted by th Bidder, the unit price shall govern. Se@43-0350(2)(b).
(3) Proposal Evaluation Criteria. If the Contracting Agency's Contract Review
Authority has exempted the Procurement of a Public Improvement from the competitive
Bidding requirements of ORS 27%835(1), and has directed the Contracting Agency to
use an Alternative Contracting Method under ORS 279C.335(3), the Contracting Agency
shall set forth the evaluation criteria in the Solicitation Documents. SE©0650,
ORS 279C.335 and 279C.405.

Stat.Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.335
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0390 Offer Evaluation and Award; Determination of Responsibility
(1) General If Awarded, the Contracting Agency shall Award the Contract to the
Responsible Bidder submitting the lowest, Responsive Bid or the Responsible Proposer
or Proposers submitting the best, Responsive Proposal or Proposals, providadtthat
Person is not listed by the Construction Contractors Board as disqualified to hold a Public
Improvement Contract. See ORS 279C(3]J&). The Contracting Agency may Award
by item, groups of items or the entire Offer provided such Award is consigtarthe
Solicitation Document and in the public interé8RS 279C.375(5) permits multiple
contract awards when specified in helicitation Documents
(2) Determination of Responsibility. Offerors are required to demonstrate their ability
to perform sasfactorily under a Contract. Before Awarding a Contract, the Contracting
Agency must have information that indicates that the Offeror meets the standards of
responsibility set forth in ORS 2ZRB75@)(b). To be a Responsible Offeror, the
Contracting Ageng must determine that the Offeror:
(a) Has available the appropriate financial, material, equipment, facility and personnel
resources and expertise, or ability to obtain the resources and expertise, necessary to
demonstrate the capability of the Offeromheet all contractual responsibilities;
(b) Hascompleted previous contracts of a similar nature with a satisfactory record of
performance. A satisfactory record of performance means that, to the extent the costs
associated with and time available to peni a previous contract were within the
Of ferorés control, the Offeror stayed withi
procurement and otherwise performed the contract in a satisfactory manner
Contracting Agency should carefully scrutinize an Offsroecord of contract
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performance if the Offeror is or recently has been materially deficient in contract
performance. In reviewing the Offeror's performance, the Contracting Agency should
determine whether the Offeror's deficient performance was expeessiged under
the terms of contract, or whether the Offeror took appropriate corrective action. The
Contracting Agency may review the Offeror's performance on both private and Public
Contracts in determining the Offeror's record of contract performaiee. T
Contracting Agency shall make its basis for determining an Offeror not Responsible
under this paragraph part of the Solicitation file;
(c) Has a satisfactory record of integrity. An Offeror may lack integrity if a
Contracting Agency determines the Offedemonstrates a lack of business ethics
such as violation of state environmental laws or false certifications made to a
Contracting Agency. A Contracting Agency may find an Offeror not Responsible
based on the lack of integrity of any Person having émte or control over the
Offeror (such as a key employee of the Offeror that has the authority to significantly
influence the Offeror's performance of the Contract or a parent company, predecessor
or successor Person). The standards for Conduct Disqaadificunder €@49-0370
may be used to determine an Offeror's integAty¥ontracting Agency may find an
Offeror nonrresponsible based gmevious convictions of offenses related to obtaining
or attempting to obtain a contractsurbcontract or in conneotin - wi t h t he Of f er
performance of a contract or subcontfBise Contracting Agency shall make its basis
for determining that an Offeror is not Responsible under this paragraph part of the
Solicitation file;
(d) Islegally qualified to contract with th€ontracting Agency; and
(e) Has supplied all necessary information in connection with the inquiry concerning
responsibility. If the Offeror fails to promptly supply information requested by the
Contracting Agency concerning responsibility, the Contrachggncy shall base the
determination of responsibility upon any available information, or may find the
Offeror not Responsible.
(3) Contracting Agency Evaluation The Contracting Agency shall evaluate an Offer
only as set forth in the Solicitation Documemid in accordance with applicable law. The
Contracting Agency shall not evaluate an Offer using any other requirement or criterion.
(4) Offeror Submissions
(a) The Contracting Agency may require an Offeror to submit Product Samples,
descriptive literaturetechnical data, or other material and may also require any of the
following prior to Award:
(A) Demonstration, inspection or testing of a product prior to Award for
characteristics such as compatibility, quality or workmanship;
(B) Examination of such einents as appearance or finish; or
(C) Other examinations to determine whether the product conforms to
Specifications.
(b) The Contracting Agency shall evaluate product acceptability only in accordance
with the criteria disclosed in the Solicitation Docurm® determine that a product is
acceptable. The Contracting Agency shall reject an Offer providing any product that
does not meet the Solicitation Document requirements. A Contracting Agency's
rejection of an Offer because it offers nonconforming Workaterials is not
Disqualification and is not appealable under ORS 279C.445.
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(5) Evaluation of Bids. The Contracting Agency shall use only objective criteria to
evaluate Bids as set forth in the ITB. The Contracting Agency shall evaluate Bids to
determinewhich Responsible Offeror offers the lowest Responsive Bid.
(a) Nonresident Bidders. In determining the lowest Responsive Bid, the Contracting
Agency shall, in accordance with@6-0310, add a percentage increase to the Bid of
a nonresident Bidder equal the percentage, if any, of the preference given to that
Bidder in the state in which the Bidder resides.
(b) Clarifications. In evaluating Bids, a Contracting Agency may seek information
from a Bidder only to clarify the Bidder's Bid. Such clarificatghall not vary,
contradict or supplement the Bid. A Bidder must submit Written and Signed
clarifications and such clarifications shall become part of the Bidder's Bid.
(6) Evaluation of Proposals See G049-0650 regarding rules applicable to Requests for
Proposals.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORE9C.325279C.335, 279C.365, 279C.375 & 279C.395

[Adopted by Order NO. 20034, enacted-24-05; Amended by Order No. 20683, enacted 1/31/08
amended by Order No. 2011, enacted 3/18/1)0.

C-049-0395 Notice of Intent to Award

(1) Notice. At least seven days before the Award of a Public Improvement Contract, the
Contracting Agency shall issue to each Bidder (pursuant to ORS 279C.375(2)) and each
Proposer (pursuant to ORS 279C.410(7)), or plesttronically or otherwise, a notice of

the Contracting Agency's intent to Award the Contract. This requirement does not apply
to Award of a small (under $5,000) or intermediate (informal competitive quotes) Public
Improvement Contract awarded under ORSC.335(1)(c) or (d).

(2) Form and Manner of Posting The form and manner of posting notice shall conform
to customary practices within the Contracting Agency's procurement system, and may be
made electronically.

(3) Finalizing Award . The Contracting Agecy's Award shall not be final until the later

of the following:

(a) Seven Days after the date of the notice, unless the Solicitation Document provided a
different period for protest; or

(b) The Contracting Agency provides a Written response to all tifilety protests that
denies the protest and affirms the Award.

(4) Prior Notice Impractical . Posting of notice of intent to award shall not be required
when the Contracting Agency determines that it is impractical due to unusual time
constraints in makingrpmpt Award for its immediate procurement needs, documents the
Contract file as to the reasons for that determination, and posts notice of that action as
soon as reasonably practical.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375
[Adopted byOrder No.20088, enactedl/31/09

C-0490400 Documentation of Award; Availability of Award Decisions

(1) Basis of Award After Award, the Contracting Agency shall nea& record showing
the basis for determining the successful Offeror part of the Contracting Agency's
solicitation file.

(2) Contents of Award Record for Bids The Contracting Agency's record shall include:
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(a) All submitted Bids;

(b) Completed Bid tabulain sheet; and

(c) Written justification for any rejection of lower Bids.
(3) Contents of Award Record for Proposals Where the use of Requests for Proposals
is authorized as set forth in@19-0650, the Contracting Agency's record shall include:

(a) All submitted Proposals.

(b) The completed evaluation of the Proposals;

(c) Written justification for any rejection of higher scoring Proposals or for failing to

meet mandatory requirements of the Request for Proposal; and

(d) If the Contracting Agency permitteggotiations in accordance with@9-0650,

the Contracting Agency's completed evaluation of the initial Proposals and the

Contracting Agency's completed evaluation of final Proposals.
(4) Contract Document The Contracting Agency shall deliver a fullyeexited copy of
the final Contract to the successful Offeror.
(5) Bid Tabulations and Award Summaries Upon request of any Person the
Contracting Agency shall provide tabulations of Awarded Bids or evaluation summaries
of Proposals A nominal charge may hgayable in advance. Requests must contain the
Solicitation title and, if requested, be accompanied by aaskelfessed, stamped
envelope. Contracting Agencies may also provide tabulations of Bids and Proposals
Awarded on designated Web sites or on thetaoting Agency's Electronic
Procurement System.
(6) Availability of Solicitation Files. The Contracting Agency shall make completed
solicitation files available for public review at the Contracting Agency.

Stat. Auth.: ORS 279A.065
Stats. Implemented: C8R279C.365 & ORS 279C.375
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2021, enacted 3/18/1)0.

C-049-0410 Time for Contracting Agency Acceptance; Extension

(1) Time for Offer Acceptance An Offeror's Bid, or Proposal submitted as a Firm Offer
(see G049-0280), is irrevocable, valid and binding on the Offeror for not less than 30
Days from Closing unless otherwise specified in the Solicitation Docume

(2) Extension of Acceptance TimeA Contracting Agency may request, orally or in
Writing, that Offerors extend, in Writing, the time during which the Contracting Agency
may consider and accept their Offer(s). If an Offeror agrees to such extensioffethe
shall continue as a Firm Offer, irrevocable, valid and binding on the Offeror for the
agreedupon extension period.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375
[Adopted by Order NO. 20084, enacted-24-05]

C-049-0420 Negotiation With Bidders Prohibited

Except as permitted by ORS 279C.340 ard4©-0430 when all bids exceed the cost
estimate, a Contracting Agency shall not negotiate with any Bidder prior to €ontra
Award. After Award of the Contract, the Contracting Agency and Contractor may modify
the Contract only by change order or amendment to the Contract in accordance with C
0490910
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Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.340 & ORS 2798&.37
[Adopted by Order NO. 20054, enacted-24-05]

C-049-0430 Negotiation When Bids Exceed Cost Estimate

(1) Generally. In accordance with ORS 279C.340, if all Responsive Bids from

Responsible Bidders on a competitively Bid Project exceed the Contracting Agency's

Cost Estimate, prior to Contract Award the Contracting Agency may negotiate Value

Engineering and Other Options with the Responsible Bidder submitting the lowest,

Responsiveid in an attempt to bring the Project within the Contracting Agency's Cost

Estimate. The subcontractor disclosure and substitution requiremen@4&T360 do

not apply to negotiations under this rule.

(2) Definitions. The following definitions applyatthis administrative rule:
(a) "Cost Estimaté means the Contracting Agency's most recentBude good faith
assessment of anticipated Contract costs, consisting either of an estimate of an
architect, engineer or other qualified professional, or conffilesost calculation
Worksheets, where available, and otherwise consisting of formal planning or
budgetary documents.
(b) "Other Options" means those items generally considered appropriate for
negotiation in the RFP process, relating to the details ofr@ctrperformance as
specified in G049-0650, but excluding any material requirements previously
announced in thsolicitation process that would likely affect the field of competition.
(c) "Project” means a Public Improvement.
(d) "Value Engineering mears the identification of alternative methods, materials or
systems which provide for comparable function at reduced initial etirife cost. It
includes proposed changes to the plans, Specifications, or other Contract requirements
which may be made, cossent with industry practice, under the original Contract by
mutual agreement in order to take advantage of potential cost savings without
impairing the essential functions or characteristics of the Public Improvement. Cost
savings include those resultifrpm life cycle costing, which may either increase or
decrease absolute costs over varying time periods.

(3) Rejection of Bids In determining whether all Responsive Bids from Responsible

Bidders exceed the Cost Estimate, only those Bids that have bewlljorejected, or

Bids from Bidders who have been formally disqualified by the Contracting Agency, shall

be excluded from consideration.

(4) Scope of NegotiationsContracting Agencies shall not proceed with Contract Award

if the scope of the Project igsificantly changed from the original Bid. The scope is

considered to have been significantly changed if the pool of competition would likely

have been affected by the change; that is, if other Bidders would have been expected by

the Contracting Agency tparticipate in the Bidding process had the change been made

during thesolicitation process rather than during negotiation. This rule shall not be

construed to prohibit resolicitation of trade subcontracts.

(5) Discontinuing Negotiations The Contractinghgency may discontinue negotiations

at any time, and shall do so if it appears to the Contracting Agency that the apparent low

Bidder is not negotiating in good faith or fails to share cost and pricing information upon

request. Failure to rebid any portiohthe project, or to obtain subcontractor pricing

information upon request, shall be considered a lack of good faith.
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(6) Limitation . Negotiations may be undertaken only with the lowest Responsive,
Responsible Bidder pursuant to ORS 279C.340. That stdogs not provide any

additional authority to further negotiate with Bidders next in line for Contract Award.

(7) Public Records To the extent that a Bidder's records used in Contract negotiations
under ORS 279C.340 are public records, they are exeomtdisclosure until after the
negotiated Contract has been awarded or the negotiation process has been terminated, at
which time they are subject to disclosure pursuant to the provisions of the Oregon Public
Records Law, ORS 192.410 to 192.505.

Stat. Auh.: ORS 279C.340 & ORS 279A.065
Stats. Implemented: ORS 279C.340
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2021, enacted 3/18/1]0.

C-049-0440 Rejection of Offers
(1) Rejection of an Offer.
(a) A Contracting Agency may reject any Offer upon finding that to accept the Offer
may impair the integrity of the Procurement process or that rejecting the Offer is in the
public interest.
(b) The Contracting Agency shall reject an Ofipon the Contracting Agency's
finding that the Offer:
(A) Is contingent upon the Contracting Agency's acceptance of terms and
conditions (including Specifications) that differ from the Solicitation Document;
(B) Takes exception to terms and conditionsl(idang Specifications);
(C) Attempts to prevent public disclosure of matters in contravention of the terms
and conditions of Solicitation Document or in contravention of applicable law;
(D) Offers Work or goods that fail to meet the Specifications of tieigtion
Document;
(E) Is late;
(F) Is not in substantial compliance with the Solicitation Documents;
(G) Is not in substantial compliance with all prescribed pugolicitation
procedures.
(c) The Contracting Agency shall reject an Offer upon the @otihg Agency's
finding that the Offeror:
(A) Has not been prequalified under ORS 279C.430 and the Contracting Agency
required mandatory prequalification;
(B) Has been Disqualified;
(C) Has been declared ineligible under ORS 279C.860 by the Commissioner o
Bureau of Labor and Industries and the Contract is for a Public Work;
(D) Is listed as not qualified by the Construction Contractors Board, if the Contract
is for a Public Improvement;
(E) Has not met the requirements of ORS 279A.105 if required byofi@t&ion
Document;
(F) Has not submitted properly executed Bid or Proposal security as required by the
Solicitation Document;
(G) Has failed to provide the certification required under section 3 of this rule;
(H) Is not Responsible. See@90390(2) rgarding Contracting Agency
determination that the Offeror has met statutory standards of responsibility.
(2) Form of Business For purposes of this rule, the Contracting Agency may investigate
any Person submitting an Offer. The investigation may inclodeRerson's officers,
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Directors, owners, affiliates, or any other Person acquiring ownership of the Person to
determine application of this rule or to apply the Disqualification provisions of ORS
279C.440 to 279C.450 and@9-0370.
(3) Certification of Non-Discrimination. The Offeror shall certify and deliver to the
Contracting Agency Written certification, as part of the Offer that the Offeror has not
discriminated and will not discriminate against minority, women or emerging small
business enterprises obtaining any required subcontracts. Failure to do so shall be
grounds for disqualification.
(4) Rejection of all Offers. A Contracting Agency may reject all Offers for good cause
upon the Contracting Agency's Written finding it is in the public intéoedb so. The
Contracting Agency shall notify all Offerors of the rejection of all Offers, along with the
good cause finding.
(5) Criteria for Rejection of All Offers . The Contracting Agency may reject all Offers
upon a Written finding that:
(a) The contet of or an error in the Solicitation Document, or shécitation process
unnecessarily restricted competition for the Contract;
(b) The price, quality or performance presented by the Offerors is too costly or of
insufficient quality to justify acceptaamf the Offer;
(c) Misconduct, error, or ambiguous or misleading provisions in the Solicitation
Document threaten the fairness and integrity of the competitive process;
(d) Causes other than legitimate market forces threaten the integrity of the commpetiti
Procurement process. These causes include, but are not limited to, those that tend to
limit competition such as restrictions on competition, collusion, corruption, unlawful
antkcompetitive conduct and inadvertent or intentional errors in the solicitati
process or Solicitation Document;
(e) The Contracting Agency cancels Hodicitation in accordance with-049-0270;
or
(N Any other circumstance indicating that Awarding the Contract would not be in the
public interest.

Stat. Auth.: ORS 279A.065
Stas. Implemented: ORS 279C.375, 279C.380, 279C.395, 279A.105 & 279A.110
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2021, enacted 3/18/1)0.

C-049-0450 Protest of Contractor Selection, Contract Award
(1) Purpose An adversely affected or aggrieved Offeror must exhaust all avenues of
administrative review and relief before seeking judicial review of the Contracting
Agency's Contractor selection or Comtraward decision.
(2) Notice of Competitive Range Unless otherwise provided in the RFP, when the
competitive proposal process is authorized unded@0650, the Contracting Agency
shall provide Written notice to all Proposers of the Contracting Agedetésmination
of the Proposers included in the Competitive Range. The Contracting Agency's notice of
the Proposers included in the Competitive Range shall not be final until the later of the
following:
(a) 10 Days after the date of the notice, unlessratie provided therein; or
(b) Until the Contracting Agency provides a Written response to all tifiiety
protests that denies the protest and affirms the notice of the Proposers included in the
Competitive Range.
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(3) Notice of Intent to Award. Unless dterwise provided in the Solicitation Document,
the Contracting Agency shall provide Written notice to all Offerors of the Contracting
Agency's intent to Award the Contract. The Contracting Agency's Award shall not be
final until the later of the following:
(a) Seven Days after the date of the notice, unless the Solicitation Document provided
a different period for protest; or
(b) The Contracting Agency provides a Written response to all tifilety protests
that denies the protest and affirms the Award.
(4) Right to Protest Award.
(a) An adversely affected or aggrieved Offeror may submit to the Contracting Agency
a Written protest of the Contracting Agency's intent to Award within seven Days after
issuance of the notice of intent to Award the Contract,sgrdedifferent protest period
is provided under the Solicitation Document.
(b) The Offeror's protest must be in Writing and must specify the grounds upon which
the protest is based.
(c) An Offeror is adversely affected or aggrieved only if the Offeroligdée for
Award of the Contract as the Responsible Bidder submitting the lowest Responsive
Bid or the Responsible Proposer submitting the best Responsive Proposal and is next
in line for Award, i.e., the protesting Offeror must claim that all lower Bislde
higherscored Proposers are ineligible for Award:
(A) Because their Offers were nonresponsive; or
(B) The Contracting Agency committed a substantial violation of a provision in the
Solicitation Document or of an applicable Procurement statute onestirative
rule, and the protesting Offeror was unfairly evaluated and would have, but for
such substantial violation, been the Responsible Bidder offering the lowest Bid or
the Responsible Proposer offering the higinasked Proposal.
(d) The Contractingh\gency shall not consider a protest submitted after the time
period established in this rule or such different period as may be provided in the
Solicitation Document.
(5) Right to Protest Competitive Range
(a) An adversely affected or aggrieved Proposay submit to the Purchasing
Manager a Written protest of the Contracting Agency's decision to exclude the
Proposer from the Competitive Range within seven Days after issuance of the notice
of the Competitive Range, unless a different protest periosisdad under the
Solicitation Document. (See procedural requirements for the use of RFF&18t C
0650.)
(b) The Proposer's protest shall be in Writing and must specify the grounds upon
which the protest is based.
(c) A Proposer is adversely affected otfilthe Proposer is responsible and submitted
a Responsive Proposal and is eligible for inclusion in the Competitive Range, i.e., the
protesting Proposer must claim it is eligible for inclusion in the Competitive Range if
all ineligible highefscoring Propeers are removed from consideration, and that those
ineligible Proposers are ineligible for inclusion in the Competitive Range because:
(A) Their Proposals were not responsive; or
(B) The Contracting Agency committed a substantial violation of a provisitre
RFP or of an applicable Procurement statute or administrative rule, and the
protesting Proposer was unfairly evaluated and would have, but for such substantial
violation, been included in the Competitive Range.
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(d) The Contracting Agency shall nairesider a protest submitted after the time
period established in this rule or such different period as may be provided in the
Solicitation Document. A Proposer may not protest a Contracting Agency's decision
not to increase the size of the Competitive Raalgove the size of the Competitive
Range set forth in the RFP.
(6) Authority to Resolve Protests The Purchasing Manager has authority to settle or
resolve a Written protest submitted in accordance with the requirements of this rule.
(7) Decision of Purclasing Manager If a protest is not settled, the Purchasing Manager
shall promptly issue a Written decision on the protest.
(8) Appeal to County Administrator. An adversely affected or aggrieved Proposer may
appeal the Pur chasi n gotedilta thaQoentyddmingtatori si o n
within seven days after issuance of the decision of the Purchasing Manager. The appeal
must be in writing and must specify the grounds upon which the appeal is based. The
County Administrator shall not consider an agsedgomitted after the time period
established in this Rule.
(9) Authority to Resolve Appeals The County Administrator has authority to settle or
resolve a Written appeal submitted in accordance with the requirements of this Rule.
(10) Decision of CountyAdministrator . If an appeal is not settled, the County
Administrator shall issue a Written decision on the appeal. Judicial review of this
decision will be available if provided by statute.
(11) Award. The successful Offeror shall promptly execute thatfzat after the Award
is final. The Contracting Agency shall execute the Contract only after it has obtained all
applicable required documents and approvals.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.375, 279C.380, 279C.385 & 279C.460
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0460 Performance and Payment Security; Waiver

(1) Public Improvement Contracts. Contractors shall execute and deliver to the
Contracthg Agency a performance bond and a payment bond each in a sum equal to the
Contract Price for all Public Improvement Contracts in exces8@0®0,unless the

required performance bond is waived under ORS 279C.380(1)(a), excused in cases of
emergency undeDRS 279C.380(4), or unless the Board exempts a Contract or classes of
contracts from the required performance bond and payment bond pursuant to ORS
279C.390.

(2) Other Construction Contracts. A Contracting Agency may require performance
security for otler construction Contracts that are not Public Improvement Contracts. Such
requirements shall be expressly set forth in the Solicitation Document.

(3) Requirement for Surety Bond The Contracting Agency shall accept only a
performance bond furnished by aety company authorized to do business in Oregon
unless otherwise specified in the Solicitation Document (i.e., the Contracting Agency
may accept a cashier's check or certified check in lieu or all or a portion of the required
performance bond if specified the Solicitation Document). The payment bond must be
furnished by a surety company authorized to do business in Oregon, and in an amount
equal to the full contract price.

(4) Time for Submission The apparent successful Offeror must promptly furnish th
required performancgecurityand paymensecurity upon the Contracting Agency's

request. If the Offeror fails to furnish the performance security as requested, the

o

n
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Contracting Agency may reject the Offer and Award the Contract to the Responsible
Bidderwith the next lowest Responsive Bid or the Responsible Proposer with the next
highestscoring Responsive Proposal, and, at the Contracting Agency's discretion, the
Offeror shall forfeit its Bid or Proposal security.

Stat. Auth.: ORS 279A.065
Stats. Impleranted: ORS 279C.375, ORS 279C.380 & ORS 279C.390
[Adopted by Order NO. 20054, enacted-24-05; Amended by Order No. 20688, enacted 1/31/08

C-049-0470 Substitute Contractor

If the Contractor providd a performance bond, the Contracting Agency may afford the
Contractor's surety the opportunity to provide a substitute contractor to complete
performance of the Contract. A substitute contractor shall perform all remaining Contract
Work and comply with literms and conditions of the Contract, including the provisions

of the performance bond and the payment bond. Such substitute performance does not
involve the Award of a new Contract and shall not be subject to the competitive
Procurement provisions ofR5 Chapter 279C.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.365, 279C.370, 279C.375, 279C.380 & 279C.390
[Adopted by Order NO. 20084, enacted-24-05]

C-049-0490 Foreign Contractor

If the Contract Price exceeds $10,000 and the Contractor is a Foreign Contractor, the
Contractor shall promptly report to the Oregon Department of Revenue on forms

provided by the Department of Revenue, the Contract Price, terms of payment, Contract
duration andsuch other information as the Department of Revenue may require before
final payment can be made on the Contract. A copy of the report shall be forwarded to the
Contracting Agency. The Contracting Agency Awarding the Contract shall satisfy itself
that theabove requirements have been complied with before it issues final payment on
the Contract.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.120
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0600 Alternative Contracting Methods

Contracting Agencies may use Alternative Contracting Methods for Public Improvement
Contracts by using exemptions granted pursuant to ORS 279C.335 and competitive
proposals under ORS 279C.40Dhose metbds include, but are not limited to, Design

Build, Energy Savings Performance Contract (ESPC) and Construction Manager/General
Contractor (CM/GC) forms of contracting.

Stat. Auth.: ORS 279C.335, 279A.065 & 351.086
Stats. Implemented: ORS 279C.335, 27%5.@ 351.086
[Adopted by Order NO. 20034, enacted-24-05]

C-0490610 Definitions for Alternative Contracting Methods

The following definitions shall apply to-G49-0600:

(1) Alternative Contracting Methods means innovative Procurement techniques for
obtaining Public Improvement Contracts, utilizing processes other than the traditional
method of DesigiBid-Build (with Award based solely on price, in which a final design
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is issied with formal Bid documents, construction services are obtained by sealed Bid
Awarded to the lowest Responsive, Responsible Bidder, and the project is built in
accordance with those documents). In industry practice, such methods commonly include
variations of DesigrBuild contracting, CM/GC forms of contracting and ESPCs, as well
as other developing techniques such as general "performance contracting” and "cost plus
time" contracting.

(2) Construction Manager/General Contractor (or "CM/GC") means a formfo
Procurement that results in a Public Improvement Contract for a Construction
Manager/General Contractor to undertake project team involvement with design
development; constructability reviews; value engineering, scheduling, estimating and
subcontractingervices; establish a Guaranteed Maximum Price to complete the Contract
Work; act as General Contractor; hold all subcontractspseform portions of the Work

as may be allowed by the Contracting Agency under the CM/GC Contract; coordinate
and manage thbuilding process; provide general Contractor expertise; and act as a
member of the project team along with the Contracting Agency, architect/engineers and
other consultants. CM/GC also refers to a Contractor under this form of Contract,
sometimes knownsathe "Construction Manager at Risk."

(3) DesignBuild means a form of Procurement that results in a Public Improvement
Contract in which the construction Contractor also provides or obtains specified design
services, participates on the project team withContracting Agency, and manages both
design and construction. In this form of Contract, a single Person provides the
Contracting Agency with all of the services necessary to both design and construct the
project.

(4) Energy Savings Performance Contrac(or "ESPC") means a Public Improvement
Contract between a Contracting Agency and a Qualified Energy Service Company for the
identification, evaluation, recommendation, design and construction of Energy
Conservation Measures, including a Desigyrild Contact, that guarantee energy

savings or performance.

(5) Guaranteed Maximum Price (or "GMP") means the total maximum price provided

to the Contracting Agency by the Contractor, and accepted by the Contracting Agency,
that includes all reimbursable costsanfl fees for completion of the Contract Work, as
defined by the Public Improvement Contract, except for material changes in the scope of
Work. It may also include particularly identified contingency amounts.

Stat. Auth.: ORS 279A.065
Stats. Implemented: RS 279C.335 & ORS 279A.065
[Adopted by Order NO. 20034, enacted-24-05]

C-049-0620 Use of Alternative Contracting Methods

(1) Competitive Bidding Exemptions ORS Chapter 279C reqges a competitive

Bidding process for Public Improvement Contracts unless a statutory exception applies, a
class of Contracts has been exempted or an individual Contract has been exempted in
accordance with ORS 279C.335 and any applicable Contracting AgdasyUse of
Alternative Contracting Methods may be directed by the Board as an exception to the
prescribed Public Contracting practices in Oregon, and their use must be justified in
accordance with the Code.

(2) PostProject Evaluation. ORS 279C.355 mpiires that the Contracting Agency
prepare a formal pogiroject evaluation of Public Improvement projects in excess of
$100,000 for which the competitive Bidding process was not used.
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Stat. Auth.: ORS 279C.335 & 279A.065
Stats. Implemented: ORS 279C.32%9A.065, 279C.355 & 351.086
[Adopted by Order NO. 20054, enacted-24-05]

137-049-0645 Requests for Qualifications (RFQ)

As provided by ORS 279C.405(1), Contracting Agencies may utiliggi&ss for
Qualifications (RFQs) to obtain information useful in the preparation or distribution of a
Request for Proposals (RFPs). When using RFQs as the first step in a two step
solicitation process, in which distribution of the RFPs will be limitech&ofirms

identified as most qualified through their submitted statements of qualification,
Contracting Agencies shall first advertise and provide notice of the RFQ in the same
manner in which RFPs are advertised, specifically stating that RFPs will bisudesd
only to the firms selected in the RFQ process. In such cases the Conthgetimges

shall also provide within the RFQ a protest provision substantially in thedb@049
0450(5) regarding protests of the Competitive Range. Thereedt@racing agencies
may distribute RFPs to the selected firms withiowather advertisement of the
solicitation.

Stat. Auth.: ORS 279C.405, 279A.065
Stats. Implemented: ORS 279C.405
[Adopted byBoard Order 20121, enacted 3/18/]10

C-049-0650 Requests for Prompsals (RFP)
(1) Generally. The use of competitive proposals must be specially authorized for a
Public Improvement Contract under the competitive bidding requirement of ORS
279C.335(1), OAR 13D49-0130 and 130490600 to 137049-0690. Also see ORS
279C.400 to 279C.410 for statutory requirements regarding competitive Proposals.
(2) Solicitation Documents In addition to the Solicitation Document requirements of
OAR 1370490200, this rule applie® the requirements for Requests for Proposals for a
Public Improvement. RFP Solicitation Documents shall conform to the following
standards:
(a) The Contracting Agency shall set forth selection criteria in the Solicitation
Document. Examples of evaluatioriteria include price or cost, quality of a product
or service, past performance, management, capability, personnel qualification, prior
experience, compatibility, reliability, operating efficiency, expansion potential,
experience of key personnel, adaqy of equipment or physical plant, financial
wherewithal, sources of supply, references and warranty provisions. Evaluation factors
need not be precise predictors of actual future costs and performance, but to the extent
possible, such factors shall beasenable estimates based on information available to
the Contracting Agency;
(b) When the Contracting Agency is willing to negotiate terms and conditions of the
Contract or allow submission of revised Proposals following discussions, the
Contracting Agencynust authorize Offerors to propose alternative terms and
conditions. The Contracting Agency must describe the evaluation and discussion or
negotiation process, including how the Contracting Agency will establish a
Competitive Range (if any);
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(c) If the Caontracting Agency intends to Award Contracts to more than one Proposer,
the Contracting Agency must identify in the Solicitation Document the manner in
which it will determine the number of Contracts it will Award.
(3) Evaluation of Proposals
(a) Evaluaton. The Contracting Agency shall evaluate Proposals only in accordance
with criteria set forth in the RFP and applicable law. The Contracting Agency shall
evaluate Proposals to determine the Responsible Proposer or Proposers submitting the
best Responsiveroposal or Proposals.
(A) Clarifications. In evaluating Proposals, a Contracting Agency may seek
information from a Proposer to clarify the Proposer's Proposal. A Proposer must
submit Written and Signed clarifications and such clarifications shall beparhe
of the Proposer's Proposal.
(b) After evaluation of all Proposals in accordance with the criteria set forth in the
Request for Proposals, the Contracting Agency will establish the highest ranked
Proposer or establish a Competitive Range.
(4) Notice. Unless otherwise provided in the Solicitation Document, the Contracting
Agency shall provide Written notice to al/l
Contract, or establishment of a Competitive Range.
(5) Discussions; Revised Proposal#f the Contacting Agency chooses to enter into
discussions with and receive revised Proposals from the Proposers, the Contracting
Agency shall proceed as follows:
(a) General Discussiong he Contracting Agency shall initiate oral or Written
discussions with ProposeiThe Contracting Agency may conduct discussions for the
following purposes:
(A) Informing Proposers of deficiencies in their initial Proposals;
(B) Notifying Proposers of parts of their Proposals for which the Contracting
Agency would like additional iormation; and
(C) Otherwise allowing Proposers to develop revised Proposals that will allow the
Contracting Agency to obtain the best Proposal based on the requirements and
evaluation criteria set forth in the Request for Proposals.
(b) Competitive Rang®iscussionsThe Contracting Agency may conduct discussions
with each Proposer in the Competitive Range necessary to fulfill the purposes of this
section, but need not conduct the same amount of discussions with each Proposer. The
Contracting Agency may tminate discussions with any Proposer in the Competitive
Range at any time. However, the Contracting Agency shall offer all Proposers in the
Competitive Range the opportunity to discuss their Proposals with Contracting
Agency before the Contracting Agenagtifies Proposers of the date and time
pursuant to this section that revised Proposals will be due.
(A) In conducting discussions, the Contracting Agency:
(i) Shall treat all Proposers fairly and shall not favor any Proposer over another;
(i) Shall not dscuss other Proposers' Proposals;
(i) Shall not suggest specific revisions that a Proposer should make to its
Proposal, and shall not otherwise direct the Proposer to make any specific
revisions to its Proposal.
(B) At any time during the time allowedif discussions, the Contracting Agency
may:
(i) Continue discussions with a particular Proposer;
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(i) Terminate discussions with a particular Proposer and continue discussions
with other Proposers in the Competitive Range; or
(i) Conclude discussions witall remaining Proposers in the Competitive
Range and provide notice to the Proposers in the Competitive Range to submit
revised Proposals.
(c) Revised Proposalsf the Contracting Agency does not cancel the Solicitation at
the conclusion of the Contramg) Agency's discussions with all remaining Proposers
in the Competitive Range, the Contracting Agency shall give all remaining Proposers
in the Competitive Range notice of the date and time by which they must submit
revised Proposals. This notice conggtithe Contracting Agency's termination of
discussions, and Proposers must submit revised Proposals by the date and time set
forth in the Contracting Agency's notice.
(A) Upon receipt of the revised Proposals, the Contracting Agency shall score the
revisal Proposals based upon the evaluation criteria set forth in the Request for
Proposals, and rank the revised Proposals based on the Contracting Agency's
scoring.
(B) The Contracting Agency may conduct discussions with and accept only one
revised Proposal®m each Proposer in the Competitive Range unless otherwise set
forth in the Request for Proposals.
(d) Intent to Award; ProtesiThe Contracting Agency shall provide Written notice to
all Proposers in the Competitive Range of the Contracting Agency's iat@&ward
the Contract. An unsuccessful Proposer may protest the Contracting Agency's intent to
Award in accordance with-049-0450. After the protest period provided in
accordance with that rule expires, or after the Contracting Agency has providad a fin
response to any protest, whichever date is later, the Contracting Agency shall
commence final Contract negotiations.
(6) Negotiation
(a) Limited Negotiation If the Contracting Agency did not permit negotiation in its
Request for Proposals, the Camting Agency may, nonetheless, negotiate with the
highestranked Proposer, but may then only negotiate the:
(A) Statement of Work; and
(B) Contract Price as it is affected by negotiating the statement of Work.
(C) The process for discussions or negotigithat is outlined and explained in
subsections (5), (6)(b) and (6)(c) of this rule does not apply to this limited
negotiation.
(b) Initiating Competitive Range Negotiatianhe Contracting Agency may
determine to commence negotiations with the higheasted Proposer in the
Competitive Range following the:
(A) Initial determination of the Competitive Range; or
(B) Conclusion of discussions with all Proposers in the Competitive Range and
evaluation of revised Proposals.
(c) Conducting Negotiations
(A) Soope. The Contracting Agency may negotiate:
(i) The statement of Work;
(i) The Contract Price as it is affected by negotiating the statement of Work;
and
(i) Any other terms and conditions reasonably related to the Request for
Proposals. Accordingly, Pposers shall not submit, and Contracting Agency
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shall not accept, for negotiation any alternative terms and conditions that are not
reasonably related to the Request for Proposals.
(7) Terminating Negotiations At any time during discussions or negotiasidhat the
Contracting Agency conducts in accordance with this rule, the Contracting Agency may
terminate discussions or negotiations with the highested Proposer, or the Proposer
with whom it is currently discussing or negotiating, if the Contractiggncy reasonably
believes that:
(a) The Proposer is not discussing or negotiating in good faith; or
(b) Further discussions or negotiations with the Proposer will not result in the parties
agreeing to the terms and conditions of a final Contract in dytimanner.
(8) Continuing Negotiations If the Contracting Agency terminates discussions or
negotiations with a Proposer, the Contracting Agency may then commence negotiations
with the next highest scoring Proposer, and continue the process describgduleth
until the Contracting Agency has either:
(a) Determined to Award the Contract to the Proposer with whom it is currently
discussing or negotiating; or
(b) Completed one round of discussions or negotiations with all Proposers in the
Competitive Rangeunless the Contracting Agency provided for more than one round
of discussions or negotiations in the Request for Proposals.
(9) Discretionary Negotiations.If the Solicitation Document provided that discussions
or negotiations may occur at Contractingedgy's discretion, the Contracting Agency
may forego discussions and negotiations.
(10) Negotiation Team If the Contracting Agency proceeds with discussions or
negotiations, the Contracting Agency shall establish a negotiation team tailored for the
acquigtion. The Contracting Agency's team may include legal, technical and negotiating
personnel.
(11) Cancellation. Nothing in this rule shall restrict or prohibit the Contracting Agency
from canceling theolicitation at any time.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.40879C.410
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2021, enacted 3/18/1)0.

C-0490655 Methods of Contractor Selection Authorized

Methods of Contractor selection, including but not limited to award based solely on the
ranking of proposals, negotiation with the highest ranked proposer, competitive
negotiations, multipktiered competition designed to identify a class ofgmsers that fall

within a competitive range or to otherwise eliminate from consideration a class of lower
ranked proposers, or any combination of methods, are authorized when such methods and
the procedures to be followed are described in a Requestojoosis.

Stat. Auth.: ORS 279A.065
Stat. Implemented: ORS 279C.410(5), ORS 279C.405(2)
[Adopted by Order NO. 20084, enacted-24-05]

C-0490820 Retainage

(1) Withholding of Retainage Except to the extent@ontracting Agency's enabling

laws require otherwise, a Contracting Agency shall not retain an amount in excess of five
percent of the Contract Price for Work completed. If the Contractor has performed at
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least 50 percent of the Contract Work and is pregjng satisfactorily, upon the
Contractor's submission of Written application containing the surety's Written approval,
the Contracting Agency may, in its discretion, reduce or eliminate retainage on any
remaining progress payments. The Contracting Agsheyl respond in Writing to all
such applications within a reasonable time. When the Contract Workli& Percent
completed, the Contracting Agency may, at its discretion and without application by the
Contractor, reduce the retained amount to 100 perdehe value of the remaining
unperformed Contract Work. A Contracting Agency may at any time reinstate retainage.
Retainage shall be included in the final payment of the Contract Price.
(2) Form of Retainage Unless a Contracting Agency that reservesiaount as
retainagdinds in writing that accepting a bond or instrument described in part (a) or (b)
of thissection poses an extraordinary risk that is not typically associated with the bond or
instrument, the Contracting Agency, in lieu of withholdmgneys from payment, shall
accept from the Contractor:
(a) Bonds, securities or other instruments that are deposited and accepted as provided in
subsection (4)(a) of this rule; or
(b) A surety bond deposited as provided in subsection (4)(b) of this rule.
(3) Deposit in interestbearing accounts Upon request of the Contractor, a Contracting
Agency shall deposit cash retainage in an intdseating account in a bank, savings
bank, trust company, or savings association, for the benefit of the Contrageng)A
Earnings on such account shall accrue to the Contractor. State Contracting Agencies shall
establish the account through the State Treasurer.
(4) Alternatives to cash retainageIn lieu of cash retainage to be held by a Contracting
Agency, the Contr@or may substitute one of the following:
(a) Deposit obonds,securities or other intruments
(A) The Contractor may deposit bondgecurities or other instrumentwith the
Contracting Agency or in any bank or trust company to be held for the benefit o
the Contracting Agencyf the Contracting Agency accepts the depdbtt,
Contracting Agency shall reduce tbashretainage by an amount equal to the value
of the bonds and securities, and reimburse the excess to the Contractor.
(B) Bonds securitiesor other instrumentdeposited or acquired in lieu cash
retainagemustbe of a character approved by the Oregon Department of
Administrative Services, which may include, without limitation:
(i) Bills, certificates, notes or bonds of the United States.
(ii) Other obligations of the United Statesagencies of the United States
(i) Obligations ofa corporation wholly owned by the Federal Government.
(iv) Indebtedness of the Federal National Mortgage Association.
(v) General obligation bonds of the &tatf Oregon or a political subdivision of
the Stateof Oregon.
(vi) Irrevocable letters of credit issued by an insured institution, as defined in
ORS706.008.
(C) Upon the Contracting Agency's determination that all requirements for the
protection of the @ntracting Agency's interests have been fulfilled, it shall release
to the Contractor all bonds and securities deposited in lieu of retainage.
(b) Deposit of surety bond. A Contracting Agency, at its discretion, may allow the
Contractor to deposit a surdignd in a form acceptable to the Contracting Agency in
lieu of all or a portion of funds retained or to be retained. A Contractor depositing such
a bond shall accept surety bonds from its subcontractors and suppliers in lieu of
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retainage. In such casestainage shall be reduced by an amount equal to the value of
the bond, and the excess shall be reimbursed.
(5) Recovery of costsA Contracting Agency may recover from the Contractor all costs
incurred in the proper handling of retainage by reductionefitfal payment.
(6) Additional Retainage When Certified Payroll Statements Not Filed Pursuant to
ORS279C.845(7), if a Contractor is required to file certified payroll statements and fails
to doso, the Contracting Agency shall retain 25 percent oamyunt earned by the
Contractor on a Public Works Contract until the Contractor has filed such statements with
the Contracting Agency. The Contracting Agency shall pay the Contractor the amount
retained under this provision within 14 days after the Coturdites the certified
statements, regardless of whether a subcontractor has filed such statements (but see ORS
279C.845(1) regarding the requirement for both contractors and subcontractors to file
certified statements with the Contracting Agency). Se¢lBGle at OAR 8390250010

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.560, ORS 279C.570 & ORS 701.420
[Adopted by Order NO. 20034, enacted-24-05, amended by Order No. 2021, enacted 3/18/1)0.

C-049-0860 Public Works Contracts
(1) Generally. ORS 279C.800 to 279C.870 regulates Public Works Contracts, as defined
in ORS 279C.80@&), and requirements for payment of prevailing wage rates. Also see
administrative rules of the Bureau ddihor and Industries (BOLI) at OAR chapter 839.
(2) Required Contract Conditions. As detailed in the above statutes and rules, every
Public Works Contract must contain the following provisions:
(a) Contracting Agency authority to pay certain unpaid claimascharge such
amounts to Contractors, as set forth in ORS 279C.515(1).
(b) Maximum hours of labor and overtime, as set forth in ORS 279C.520(1).
(c) Employer notice to employees of hours and days that employees may be required
to work, as set forth in OR&79C.520(2).
(d) Contractor required payments for certain services related to sickness or injury, as
set forth in ORS 279C.530.
(e) Requirement for payment of prevailing rate of wage, as set forth in ORS
279C.830(1).
(3) Requirements for Specifications The Specifications for every Public Works
Contract, consisting of the procurement package (such as the Project Manual, Bid or
Proposal Booklets, Request for Quotes or similar procurement Specifications), must
contain the following provisions:
(a) The previing rate of wage, as required by ORS 279C.83@{1{i) physically
contained within or attached to hard copies of procurement Specificéijomeluded
by a statement incorporating thpplicable wage rate publication into the
Specifications by refence, in compliance witb AR 8330250020; or, (iii) when the
rates are available electronically or by Interaetess, the rates may be incorporated
into the Specifications by referring to the rates praviding adequate information on
how to access thein compliance with OAR 83925-0020.

(b) If applicable, the federal prevailing rate of wage and information concerning
whetherthe state or federal rate is higher in each trade or occupation in each locality,
asdetermined by BOLI in a separate publioati The same options for inclusion of
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wagerate information stated in subsection 3(a) of this rule apply. See BOLI rules at
OAR 839025-0020 and 0035.

Stat. Auth.: ORS 279A.065

Stats. Implemented: ORS 279C.800RS 279C.870

[Adopted by Order NO. 20054, enacted 24-05; Amended by Order No. 20688, enacted 1/31/08
amended by Order No. 2011, enacted 3/18/1)0.

C-049-0870 Specifications; Brand Name Products

(1) Generally. The Contraghg Agency's Solicitation Document shall not expressly or
implicitly require any product by brand name or mark, nor shall it require the product of
any particular manufacturer or seller, except pursuant to an exemption granted under
ORS 279C.345(2).

(2) Equivalents. A Contracting Agency may identify products by brand names so long as
the following language: "approved equal”; "or equal’; "approved equivalent" or
"equivalent,” or similar language is included in the Solicitation Document. The
Contracting Ageng shall determine, in its sole discretion, whether an Offeror's alternate
product is "equal” or "equivalent."

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.345
[Adopted by Order NO. 20084, enacted-24-05]

C-049-0900 Contract Suspension; Temination Procedures
(1) Suspension of Work In the event a Contracting Agency suspends performance of
Work for any reason considered by the Contracting Agency to be in the pubtiesi
other than a labor dispute, the Contractor shall be entitled to a reasonable extension of
Contract time, and to reasonable compensation for all costs, including a reasonable
allowance for related overhead, incurred by the Contractor as a rethdtaafspension.
(2) Termination of Contract by mutual agreement for reasons other than default
(a) Reasons for termination. The parties may agree to terminate the Contract or a
divisible portion thereof if:
(A) The Contracting Agency suspends Work undierContract for any reason
considered to be in the public interest (other than a labor dispute, or any judicial
proceeding relating to the Work filed to resolve a labor dispute); and
(B) Circumstances or conditions are such that it is impracticable veithin
reasonable time to proceed with a substantial portion of the Work.
(b) Payment. When a Contract, or any divisible portion thereof, is terminated pursuant
to this section (2), the Contracting Agency shall pay the Contractor a reasonable
amount of compensian for preparatory Work completed, and for costs and expenses
arising out of termination. The Contracting Agency shall also pay for all Work
completed, based on the Contract Price. Unless the Work completed is subject to unit
or itemized pricing under ehContract, payment shall be calculated based on percent
of Contract completed. No claim for loss of anticipated profits will be allowed.
(3) Public interest termination by Contracting Agency. A Contracting Agency may
include in its Contracts terms detadithe circumstances under which the Contractor
shall be entitled to compensation as a matter of right in the event the Contracting Agency
unilaterally terminates the Contract for any reason considered by the Contracting Agency
to be in the public interest
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(4) Responsibility for completed Work Termination of the Contract or a divisible

portion thereof pursuant to this rule shall not relieve either the Contractor or its surety of
liability for claims arising out of the Work performed.

(5) Remedies cumulatve. The Contracting Agency may, at its discretion, avail itself of
any or all rights or remedies set forth in these rules, in the Contract, or available at law or
in equity.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279C.650, 279C.326, 279C.69%;.860, 279C.665 & 279C.670
[Adopted by Order NO. 20054, enacted-24-05]

C-049-0910 Contract Amendments on Public Improvements

( 1A meén d masrused in this rule means a Waittmodification to the terms and
conditions of a Public Improvement Contract which is reasonably related to the scope of
the original Procurememindrequires mutual agreement between the Contracting Agency
and the Contractor.

(2) Contract Amendments Contact Amendments are not considered to be new
Procurements and an exemption from competitive bidding is not required in order to add
components or phases of Work specified in or reasonably related to the scope of the
original procurement. Amendments to éRulmprovement Contract may be made only
whenthey are reasonably related to the scope of the original Procurement.

Stat. Auth.: ORS 279A.065
Stats. Implemented: ORS 279A.065 & ORS 279C.400(1)
[Adopted by Order NO. 20034, enacted-24-05, Amended by @er No. 200808, enacted 1/31/08

DIVISION C-050
AUTHORITY TO SIGN CONTRACTS

C-050-0100 Delegation of Authority to sign Contracts and Amendments

(1) Application. The Board has authority to sign @lbntracts andContract amendments
for the Contracting Agency. The purpose of these divi€id}30 rules is to establish a
limited delegtion of that authority to sig@ontracts andContract amendments. In other
words, these rules identify the persons other than the Board who have the authority to
signContracts an@ontract amendments for the Contracting Agency. They do not
address théype of procurement process that is to be followed, such as Invitation to Bid,
Request for Proposals, or other procurement process.

(2) Authority to Sign Contracts and Contract Amendments.
(a) Officers and employees of Clackamas Coumdiding the posions listed in this
subsection have the authority to sigontractswith a valuenot to exceed a total of
$150,000 in the aggregate for any one project or for any one contractor in a single
fiscal year.
(b) The listed persons also have authority to §lgntract amendments the
amendment does not exceed 10% of the orighaadtract amount or #50,000,
whichever is less.

Assessor
Business and Community Services Director
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Business and Community Services Deputy Director
C-Com Director

County Clerk

Comnunity and Legislative Affairs Director
Community Corrections Director

Community Development Director

County Administrator

County Counsel

Deputy County Administrator

District Attorney

District Attorney Office Administrator (Administrative Services Manager)
Emergency Management Director

Employee Services Director

Family CourtServiceDirector

Finance Director

Homeland Security Director

Human Services Director

Human Services Deputy Director

Information Services Director

Justice of the Peace

Juvenile DepartmérDirector

Law Library Librarian

Library Director

Public and Government Relations Director
Purchasing Manager

Sheriff

Tourism and Development Council Executive Director
Transportation and Development Director
Transportation and Development Deputy Director
Transportation and Development Business Services Manager
Treasurer

Undersheriff

Water Environment Services Director

3Di strict SAtetroirfnfedysd,s , Treasurer 6 @andJWittess essor 06s
of t he Addidomal Aubherity . In addition tahe authority granted above in

subsectior{2), the District Attorneythe Sheriff, the Treasurer, the Assessor the County

Clerk and the Justice of the Pedweve the authority to sigbontract amendments, for

contracts other than Public Improvement cortsawhich do not exceed 10% of the

original contract amount, or1$0,000, whichever is greater.

4DTD Directords and WES Di rlpadditortéteke Addi ti on
authority granted above in subsect{@) theTransportation and Developmebirector,

and the Water and Environment Services Diredtave the authority to sigbontract

amendments, for Public Improvement contracts, which do not exceed 10% of the original

contract amount, orl%0,000, whichever is greater.
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(5) County Administrato r Adslitional Authority . In addition to the authority granted
above in subsection (2), the County Administrator has the authority t&€signact
amendmentfor both Public Improvement contracts and other contradigh do not
exceed 10% of the origith contract amount, or1$0,000, whichever is greater.

(6) Authority Exclusive. The delegations of authority set forth in this section are
exclusive, and no other persons have authority to perform such functions without express
written authority from théoard granted after the adoption of this section. All previous
delegations of authority adopted by the Board are hereby repédiedCounty

Administrator has other authority granted in Chapters 2.05 and 2.09 of the County Code,
such as the authority g3)gn employment contracts.

(7) Other Limits . Theauthority granted in this section to sign Contract amendments does
not override the limits on Contract amendments for Contracts awarded as small
Procurements under-@7-0265 or intermediate ProcurementslenG047-0270.
Amendments to small Procurements shall not increase the Contract Price to greater than
$6,000. Amendments to intermediate Procurements shall not exceed 25% of the original

Contract Price or $25,000, whichever is greater.

[Adopted by OrdeNO. 200534, enacted-24-05, amended by Order No. 20366, enacted-24-06;
Amended by Order No. 20688, enacted 1/31/0&mended by Order No. 20855, enacted 10/16/08
Amended by Order No. 20084, enacted 7/9/Q@mended by Order No. 2021, enated 3/18/10.

C-050-0200 Avoidance of Delay Costs
(1) The County Administrator has the authority to sign amendments to Public
ImprovemeniContracts, for contract amounts exceeding those set foffx060-0100,
under the following conditions:
(a) Theamendmentnodifies bid items that have been defined under the original
Contract, or addresses Differing Site Conditions, and
(b) The time needed to seek approval from the Board may result in delagicosts
claims payable to the contractor.
(2) A report shall be provided to the members of the Board following every use of the
authority. Theamendmenshall be placed before the Board for review at the earliest
opportunity. The authority granted in thigten is in addition to the authority granted in

Rule G050-0100.
[Adopted by Order NO. 20034, enacted-24-05]




